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Define in your own words:

Law – a set of rules and regulations that a society chooses to live by that holds people accountable for their actions to create social order

Justice – holding people accountable for their actions.  The fairness of the application of the law

Ethics – right and wrong as decided by a society.  Morals that a society chooses to live by

CHAPTER 1

Private Law – rules that govern dealings between individuals 
Contracts
Forms of business
Partnerships
Family Law
Marriage / Divorce
Succession

Public Law – rules that govern dealings between individuals and the state
Criminal
Taxation
Language (can be private as well)
Environment 

A Good Law
Will survive different governments
A principal that is shared among different countries
one law cannot please everyone (always some disagreement)

Canada is a Constitutional Monarchy
A sovereign nation with a constitution (1867)
Federal system – 2 levels of government
Federal (91) – military / currency / national security / ports
Provincial (92) – municipalities / global trade / regulate business / civil matters
Head of state is a monarch

Civil Law – in Quebec only
from France – customs (les coutumes) of all the different municipalities 
Napoleon brought them all together to form a single Civil Code – Napoleonic Code
Adopted in Lower Canada in 1866 C.cbc
1994 Qcc - became the Quebec Civil Code

Common Law – in all of Canada (including Quebec)
from England – the king’s court
king acts as a judge – people use his rulings to resolve new disputes
created judges to apply his rulings on his behalf

TREATY OF PARIS (1763)
Canada becomes a British colony (with the exception of some islands)
ROYAL PROCLOMATION (1763) – adopted in London
QUEBEC ACT (1774) 
CONSTITUTIONAL ACT (1791)
UNION ACT (1840)

* Responsible Government is granted in 1848 *
major turning point – puts the power in the people’s hands
responsible to your electing population
unites the population – revolution for independence

CONSTITUTIONAL LAW (1866) – in Britain

Canada in 1867
had sovereignty in internal affairs but not external
1931 allowed to sign it’s own treaties
1949 
1982 CONSTITUTION – CANADA ACT – really became a sovereign nation
Charter of Rights
Gained the power to change our own laws
Canada is a Federation

Sources of the Law
1. Legislation
2. Jurisprudence – Precedents – if a higher court decides, the lower courts have to follow
3. Doctrine
4. Customs and Usage

Law catches up to evolution – it is the last thing to change – SLOW CHANGING
You modify a law by making another law

Definitions:

Person
Physical – born / alive / with capacity to live
Legal – created by law (ex. a corporation)

Going to court
WHY
WHO: persons physical or specified by law
WHERE: district where 
the defendant lives
the defendant has property
the action took place
the contract was made
the property in dispute is situated
WHEN: prescription – amount of time before acquiring a right (acquisitive) / losing a right (extinctive) – Article 2925 
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CHAPTER 3

1. Legislative – makes the law
a. House of Commons, National Assembly – will adopt the law
i. The law is assigned a number. Ex: Bill 1 – 1977 c.5 (5th law adopted in 1977)
2. Executive – responsible for regulation
3. Judiciary – interpret the law
a. court system

LAW: in order to have a law that’s valid, you need to respect the constitution
REGULATION: in order to have a regulation that’s valid, you need to respect the law
something you must obey like a law
something the Executive has the power to do

ULTRA VIRES – outside of your jurisdiction


Court Structure:

PROVINCIAL COURT:

· Quebec Court of Appeal – 3 judges
· Can appeal
· Superior Court 
· And Quebec Civil Chamber
· Civil case that is $50,000 or less must get permission from 1 judge
The judges must disagree with the original judge’s interpretation of the law

· Superior Court (3 chambers) 
· Civil – more than $70,000
· Default
· Review – (not an appeal)
· Manifestly unreasonable decision – there is no way that you can logically come to that conclusion
· Don’t have to agree
· Family – divorce / custody / alimony 
· Criminal and Penal
· appeal from QC Court
· 1st hearing for major crimes

· Quebec Court (3 chambers)
Civil – $70,000 or less
Small Claims Court (sub-chamber)
$7,000 or less
for businesses 5 employees or less in the last 12 months
no lawyers
no appeals
Criminal and Penal
Penal – you receive a penalty
Youth
Offenders who are under the age of 18

· Municipal Court – building permits / zoning / parking
· 3 different districts – Laval / Montreal / West Island

FEDERAL COURT:
· Supreme Court of Canada – 9 judges (3 must be from Quebec)
By permission from 3 judges
· If your case was heard by the Quebec Court of appeal and the judges were split (2-1), the Supreme Court of Canada HAS to hear your case - mandatory

· Federal Court of Appeal – 3 judges
· Tax Court

**In appellate court you must:
Disagree with the judge’s interpretation of the law
Disagree with one or more of the judge’s instruction
There is a technicality that poses a problem
The tribunal did not have jurisdiction

CHAPTER 4

PERSONAL RIGHTS

CANDIAN Charter of Rights and Freedoms
Part of the Constitution (1982) – a constitutional document
Laws must respect the constitution - because of article 52
Limits to these laws in article 1
If there is a limitation on your rights, it has to be reasonable prescribed by law
These rights are applicable to protect a citizen against the state and/or government

QUEBEC Charter of Rights and Freedom
a QUASI-CONSTITUTIONAL document
goes further than the Canadian Charter – affects citizens between one another

Chapter 1 of the Quebec Charter of Rights – PERSONAL RIGHTS
article 1: every human being has the right to life
article 2: right to assistance / aiding person whose life is in peril
article 4: every person has the right to the safeguard of his dignity, honour, and reputation
article 9.1: in exercising his fundamental freedoms and rights, a person shall maintain a proper regard for democratic values, public order, and general well-being of the citizens of Quebec
article 10: right to exercise human rights and freedoms without discrimination, exclusion, or preference
race, age, sex, sexual orientation, religion, language, ethnicity, handicap, etc.
article 14: when you lease a room and you do not advertise publicly, you are allowed to discriminate
article 15: may not discriminate access to public places
article 16: no discrimination in hiring practices
article 18: no employment bureau may practice discrimination 
article 18.1: cannot require someone in a job application or interview to give information regarding any ground mentioned in article 10
article 18.2: employers cannot discriminate against a criminal record unless it is related to the work
BUT if the person got a pardon you CANNOT discriminate even if it is related to the work
article 19: equal pay for equivalent work at the same place
article 20: if you work for a non-for-profit or an institution devoted to the well-being of an ethnic group, you are allowed to discriminate according to article 10
article 20.1: an insurance company or pension contract can discriminate based on age sex and civil status
based on actuary research
Decision of R v OAKES 1986 (the Queen vs. Oaks) – concerns article 9.1
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CHAPTER 4


Chapter 3 of Quebec Charter of Rights – JUDICIAL RIGHTS

Article 32 - Habeas Corpus – bring the body in Latin
When you are arrested or detained – must show up in court

Article 37.1 – If you’ve been acquitted of a case, you cannot be tried for the same crime again even if new evidence is discovered later

Article 37.2 – If from the time you did the crime the punishment changed, you are entitled to the lesser punishment

Article 38 – Immunity – If you come before a tribunal, your testimony may not be used to incriminate you, except if there is perjury
Subpoena – an order to present yourself in a tribunal.  You are forced to go before a tribunal to testify
Subpoena Duces Tecum – an order to produce documents to a tribunal 
If you do not come to court when you are subpoenaed, you are held in “contempt of court” meaning you go to prison

Chapter 5 of Quebec Charter of Rights – SPECIAL AND INTERPRATIVE PROVISIONS

Article 49 – any unlawful interference of any right or freedom entitles the victim to obtain the cessation of such interference and compensation for the moral or material damage suffered
Material prejudice – monetary loss ex. money lost from missed work
Moral prejudice – emotional damage
These are civil liabilities
Punitive Damages – if you violate intentionally a right protected by the charter, you can get charged an additional amount of money by the court to deter such actions from happening again

Article 52 – It is possible to write a law that completely contradicts the rights and freedoms.  To do so, when you right this law, you have to explicitly acknowledge the fact that it goes against a right or freedom 
must be completely transparent
parallel in Canadian Charter of Rights is Article 33

Article 54 – the scope of the charter binds the state

Article 55 – the charter affects those matters that come under the legislative authority of Quebec
Jurisdiction
Federal 91 and Provincial 92

CASES

FORMAT :
Court
Summary
Held Decision
Facts
Judicial History
Analysis – most important part
Conclusion

Limits to the law:

OAKES TEST (1986) (paragraph 62 pg. 81)

How do you test if this is a reasonable limit?
Violation – yes or no
TEST
Rationale Objective – is there a rationale objective to this law – yes or no
minimal impairment – does the challenged legislation infringe the right or freedom more than necessary to obtain objective – yes or no
proportionality – weighing the Charter of Rights against the government interest – yes or no


CASE 4.2 pg. 85
Supreme Court of Canada
Multani v. Commission scolaire

Summary: Multani came to school with a kirpan (a small knife) which represents a religious object for Muslim people, however the governing board of the school saw it as weapon which is banned from school property.

Violation of the right to religion - YES
Rational objective – safety of children in school – YES
Minimal impairment – the courts said NO 
The reason being that the kirpan is not more dangerous than a pair of scissors or a knife in the cafeteria. 

CASE 4.3 pg. 90
Supreme Court of Canada
British Columbia v. BCGSEU

Summary: a female firefighter from BC lost her job because she failed a standard test. It was argued that the standard was discriminatory to her gender.

Work discrimination cases – BFOR
Bona Fide Occupational Requirement – a requirement that is made in good faith and sincere belief that it will increase effectiveness, safety, and productivity.

MEOIRIN TEST
Step 1: is there a rationale connection between the general purpose of the requirement and the objective
In this case YES
Step 2: was the requirement made in good faith
In this case YES
Step 3: will the exception of this requirement be an undue hardship
In this case NO
The standard was 11 minutes for a 2km run. Her time was 11 minutes 49 sec

READ ALL CASES:

Criminal Records Case
Guy was pardoned, wanted to be a judge , was asked do you have a previous conviction and he said yes 5 times got rejected. Then he decided not to say and he got the job

Case with the Jews and the condo – freedom of religion
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Case with white guy who sued the law school because he was rejected for being white

Midterm 1: 25 multiple choice – 90 minutes
CHPT 1-4, class notes, slides


CHAPTER 4 CON’T:

Multani v. CSMB
Court of Appeal
Banned the kirpan
Supreme Court
Over turned the decision to ban the kirpan – they deemed religion to be more important than the potential danger of the kirpan
Applied the OAKS TEST

British Columbia v. BCGSEU
Female forest firefighter failed the 2.5 km run because she did it in 11min 49sec instead of the required 11min
BFOR – bona fide
MERORINE test


Thierren v. Minster of Justice
Because he got a pardon he did not mention his criminal record when applying for the position of judge
Can you ask the question because of article 18.1 of Canadian Charter
Judicial office is non-discriminatory under article 20
Notion of Employment – judicial office does not fall under the definition of employment under article 18.1
Ruling by the Supreme Court of Canada – the appellant’s failure to disclose relevant information sufficiently undermined public confidence that he was incapable of performing the duties of his office as judge.

Syndicat Northcrest v. Amselem
One of the by-laws (rules that you accept to live by – not a legislative authority) was you cannot alter the outside of the building
Jewish tenants wanted to put up a succah (something for a Jewish festival that lasts 9 days)
Freedom of religion – the Orthodox Jews stated that the by-law violates their rights to freedom of religion
The Syndicat claimed this infringed on their right to the peaceful enjoyment of their properties
Co-owners also stated that they have the right to security – the succahs blocked off fire escapes
The impairment to security versus the right to freedom of religion was found to be minimal – ruling by the Supreme Court of Canada

Grutter v. Bollinger et al.
This white person said that they were being discriminated against because affirmative action was giving unfair advantages to minorities
The use of race in this program was found to be constitutional – ruling by Supreme Court of the United States


When you have an article of law, it can be split into 2 different categories:
PUBLIC ORDER LEGISLATION:
A set of rules or standards that are there to protect the public
Laws that have to be respected
If there was a contract that did not respect public order, this contract would be null and void
Minimum wage is an example of public order
SUPPLETIVE LEGISLATION:
Laws that apply only if your corporate documents are incomplete
To fill the void of good governance – if your internal documents don’t have this law specified
To prevent anarchy – a default setting
Companies are allowed to make their own regulations BUT if they do not have any, this is the default
Hints to tell the difference between the 2
Legal person – Quebec Civil Code article 300 states that the following articles in this section are suppletive 
Chapter 2 article 334 states that the following articles in this section are suppletive


CHAPTER 2 – Ethics

Law cannot touch on all aspects of business because businesses are very diverse
It takes long for laws to adapt to new businesses and new industries
Example: the internet and it’s lack of regulation 

Law is founded in moral concept
It’s vague to cover a multitude of situations

Fundamental Principals of Ethics:
When you’re dealing with ethical principles in business, you almost don’t need laws
Avoids legislation and a lot litigation 
Unions target the big bad businesses that are not ethical

Principles of Ethics:
Be respectful of others
Act honestly and fairly
Comply with the law
Do not act maliciously
Inspire trust

Principles of Business Ethics
Maintain objectivity and impartiality
Act prudently and diligently
Ensure confidentiality and full disclosure
Avoid actual or potential conflicts of interest
Sometimes cannot be avoided but should be disclosed, dealt in the open, and managed properly
Comply with professional standards of practice, company policies and the law

Reputation of a business has a lot of value
If you are an ethical business it reflects a good image for the company
Examples: paying bills on time, being good to your employees

Globalization makes it impossible to practice business law
Jurisdiction
Which court do you choose?
Often has many countries involved
Ppl prefer to rely on ethics instead of law because of this

United Nations Global Compact (UNGC) – companies voluntarily agree to adopt a set of ethical business standards on a world-wide basis. 10 principles from 4 different fields (refer to table 2.1 pg. 19)
The Universal Declaration of Human Rights
The International Labour Organization’s Declaration on Fundamental Principles and Rights at Work
The Rio Declaration on Environment and Development
The United Nations Convention Against Corruption

Professional Standards of Practice – built on ethical principles and carry legal sanctions if they are not respected
For example confidentiality of employees’ personal information
Listed under 2.5.1 pgs. 22-25
The law and ethics are very closely linked in this part
Fiduciary duty – requires a professional not only to act in a reasonable manner, but to act in the best interest of the client

Things to study for the exam for Chpt 2:
Understand the limitation of the law
What are the advantages of being ethical
United Nations Global Compact
Understanding of professional standards of practice
Where law and ethics are very close

Exam:
Chpt 1, 2, 3, 4
Class Notes
Material on First Class

FOR EXAM FOCUS ON:
Structure of Canada 
2 constitutions 1867, 1982
in the 1867 document, Canada is a federation separated in 2 powers
federal 91
provincial 92
milestones - colony to a dominion to an independent country
private law and public law – the difference
types of law that falls under each
civil law vs. common law - differences
sources of law
the 5 W’s pg. 9,10
where – possible location – judicial district
when – there’s a rule for when – 10 years max
legal system 
division of power
legislative
judiciary 
sources of law
applied differently
court system
personal rights
the 2 charters – Canadian and Quebec
Canadian is constitutional doc
Quebec Charter is a Quebec Law
Quasi-constitutional doc
Various rights that we looked at in class
Articles: 1, 2, 4, 9.1, 10, 14, 15, 16, 18, 18.1, 18.2, 19, 20, 20.1, 32, 37, 37.1, 37.2, 38, 49, 52, 54, 55
Parallels between Quebec and Canadian articles
Definitions of persons – physical and legal
Public Order and Suppletive
CASES – know the facts, decision of the highest court, analysis (Oaks Test/ Meorin Test/ application of the charter)
OAKS and Oaks Test
Multani v. School System
BC  v. BCGSEU – Meorin Test
Thierren v. Minister of Justice
Syndicat Northcrest v. Amselem

EXAMPLE EXAM QUESTIONS:

Richard wins a judgment in Quebec Court for $30,000 against Bill. Bill wants to appeal. Where does he appeal?
a. Superior court without permission
b. Superior court WITH permission
c. Court of Appeals without permission
d. Court of Appeals WITH permission


Canada is which type of country?
a. Republic
b. Democracy
c. Constitutional Monarchy
d. Conservative dictatorship 
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CHAPTER 6

Enterprise – the carrying on by one or more persons of an organized economic activity, whether or not it is commercial in nature, consisting of producing, administering or alienating property, or providing a service, constitutes the carrying on of an enterprise.

FORMS OF BUSINESS OWNERSHIP
1. Sole Proprietorship (22)
2. Partnership (33)
3. Corporation (11)
4. Non-Profit Organization (NPO) (11)
5. Cooperative
6. Association

Main Issues
1. Flexibility / Formality / Administration
2. Liability
3. Taxes
4. Start-up cost


Patrimony – when you’re born, it’s empty
Consists of the totality of your:
Assets and
Liabilities

In a Corporation:
Assets – shares
Liabilities

In a Sole Proprietorship – you do NOT create a legal person
In Quebec you still have to register it, unless you are operating a business under your own name
Everything happens in your own patrimony
You are liable for all the debt
Taxes – at your personal rate
Cost is minimal
Limitations
One owner – you cannot share ownership therefore it limits your financing

In a Partnership – you do NOT create a legal person
Has to be more than one owner
Formed by a contract – profits and costs for each partner are specified in contract
If nothing is written the suppletive law states that the profits will be split 50-50
You still have your own patrimony
All of the partners are responsible for all of the debt – solidarity obligation
not presumed, must be stipulated by the parties or imposed by law (article 1525)
OR a joint obligation – whatever percentage of the profits you get, you are responsible for the same percentage of debts
default 
High liability risk – however still less than proprietorship
In the contract
It will say what each person will get out of the partnership and what each person will get out of it
Partners pool their talent – they complement each other
Partners share all the profits
And participate in the losses
Taxes – personal income tax based on the amount of profit made at the end of the year.
Cost – registration is small but more expensive than sole proprietorship
Legal start-up costs (notary, lawyer)
Transfer ownership of a Partnership
Varies on the contract

General Partnership
All the partners are considered “general” partners – one category
All responsible for what they agreed to in the contract
All have the right to be involved in the administration of the partnership

Limited Partnership or “silent partner” or “special partner”
They get updates from one of the partners, once in a while
They only contribute money
They are NOT involved with the administration of the partnership
Only responsible for the amount of money that they brought in – limited liability (article 2246)
Name does not appear on the partnership (you can if you want)
If you DO put your name on the partnership you are responsible for all the debt like all the other partners (article 2247)

Special Circumstances for Partnerships
When a partner dies
If you end up with one partner, the other partner has 60 days to find a new partner
If you are a limited partner and there are no general partners left, you are allowed to do “acts of simple administration” – caretaker of the business during the 60 day period until you find a new partner

Read pg. 177-180 –  a sample partnership agreement
Read pg. 181-196 – sample forms for starting a business


In a Corporation – you ARE creating a legal person 
Responds to the Quebec Business Corporations Act at the provincial level in Quebec
Responds to the Canada Business Corporations Act at the federal level
Shared Capital
Business activity happens in the corporation’s patrimony
In the case of debt creditors have first claim to the assets
Shareholders can only stand to lose their shares
UNLESS – “lifting the corporate veil”
when one or more shareholders are found to be guilty of fraud, they can be held responsible
Double taxation
Corporation is taxed at the corporate rate – you have until the end of the fiscal year to pay
Shareholders are taxed on dividends at personal rate
Fiscal Flexibility
Controlling when you end your fiscal year
Controlling when you pay your dividends
Cost
Start-up costs are the most expensive
Most complex
3 requirements for your share capital
1. Which shares elect the board of directors – “voting shares”
2. When the company makes profits they will issue dividends to their shareholders
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3. The rights to assets upon dissolution – how to split the remaining assets when the company dissolves

CHAPTER 6 CONT’D

Corporate Structure
SHAREHOLDERS  elect   DIRECRTORS

Directors – have to act in the interest of the legal person (corporation) (article 322)
Must be human beings (natural person)
Cannot be bankrupt
Not prohibited by a court from holding such a position
usually if you committed an act of fraud
Must be of full age (not under protective supervision)
Obligations
Prudence and diligence – when you make decisions, you have to act in good faith and you have to make informed decisions – do research / look at the facts / go to all meetings / stay informed
Loyalty and honesty – avoid placing yourself in a conflict of interest – disclose your interest and it’s value, and withdraw yourself allowing someone else to make the decision (article 324) 

Board of Directors
All the administration takes place
All the decisions are made together
Elect officers – responsible for running the day to day decisions of the organization
Officers hire employees

Shareholders
Unanimous Shareholder Agreement – enables the shareholders to restrict the powers of the directors

By-Laws of the Corporation (article 313)
Set out the contractual relations existing between the legal person (the corporation) and it’s members

Businesses act on behalf of the government collecting money
Deductions at source – deducted from the following:
Income Tax – federal and provincial
Employees
Employment Insurance
Employees
Employers
Quebec Pension Plan
Employees
Employers
Quebec Parental Insurance Plan
Collected from 
Employees
Employers
CSST – to pay for ppl who get injured on the job
Employers
Health Service Fund
Employers
WinRAS
Clients
GST and QST
Clients
If you don’t pay there are penalties depending on how late you were
1-7 days: 7%
8-14 days: 10%
15+ days: 15%
If you don’t pay they come after your business
If your business goes bankrupt the government is first on the list for tax debt
Board of directors and the officers have a solidarity obligation when it comes to paying government tax
If the company is bankrupt the board of directors are liable
D&O – Director and Officer liability insurance
Protection from such an occurrence

Not-for-Profit Organization (NPO) – you ARE creating a legal person
Responds to the Canada Not-for-Profit Act at the federal level
Responds to the Quebec Companies Act Part 3 at the provincial level
Structure
MEMBERS instead of shareholders
No shares – therefore no shareholders
Directors (same as Corp)
Officers (same as Corp)
As a member, in your own personal patrimony
In your assets you have a Membership
The NPO patrimony
Has a lot of assets
Exempt from income tax but you still have to FILE income tax
Forbidden to distribute money back to the members
Must be kept for the goal of the NPO
Still engage in an economic activity


COOP – you ARE creating a legal person
Collective enterprise
Main goal is to answer a “need”
Example: the Desjardin Movement (a financial cooperative)– created to offer financing to the rural areas of Quebec – first to do this / there was a NEED
Structure
Directors
Officers
Members
Types of COOPs
1. Consumer – ex. Ppl with money at Desjardins
2. Producer – ex. farmers
3. Worker – ex. Café Campus
4. Housing – ex. Ppl get together and create a rent controlled community
5. Solidarity – (1 and 3)
Levels
1. Local Coop
2. Sector
3. Quebec Cooperative Council (QCC)
4. Canadian Cooperative Association CCA / CCC
5. International Cooperative Alliance (ICA)
Principles
1. Free Adhesion – free to enter, free to leave – membership is $10 per share (way to finance) / housing is $100 (10 shares)– if you leave you get your money back – non-discrimination principle (refer to article 10)
2. *Equality – every member is equal – one member gets one vote
3. *Equity – if there is a surplus to be distributed, your economic activity as a member is taken into account to calculate the percentage of sales that you contributed  that percentage will be applied to the surplus and that’s what you receive as a member
4. Intercooperation – cooperate with other coops when possible and community involvement to benefit the community and the environment

For the MIDTERM 2
25 questions
mandates 8 – 10 questions
chapter 6 – 15-17 questions
legislation – focus on articles:
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298, 300, 301, 302, 313, 316, 322-326, 327, 335, 337 (337 – if you are on the board of directors and you are present at a meeting and you disagree with something discussed, you have to make sure that it is recorded in the minutes – avoid problems for later), 2186, 2188, 2198, 2199, 2200, 2201, 2204, 2236, 2238, 2244, 2246, 2247

CHAPTER 5

Mandate (CCQ s.2130) – someone steps into your shoes and represents you. DO NOT confuse with real estate agents – real estate agents are really brokers
representation
principle (mandator)
agent (mandatary)
power of attorney – a written contract of mandate
corporations are legal persons (not a real person) so they have to operate with mandates
cannot physically represent themselves
A contract by which a person, the mandator (principle), empowers another person, the mandatary (agent), to represent him in the performance of a juridical act (contract) with a third person.

Acceptance (CCQ s.2132)
Expressed or Tacit
Expressed - Verbal or written
Tacit – implied 
Doesn’t protect the agent or the principle

Gratuitous or onerous (CCQ s.2133)
Onerous – both parties have to do something
Gratuitous – for free

Remuneration – compensation that one receives in exchange for work (CCQ s.2134)
Determined by the contract
Very important to get in writing

Duty of agent
Fiduciary duty – act in the principle’s best interest (CCQ s.2138)
Directors have a fiduciary duty to act in the best interest of the CORPORATION, not the shareholders
Inform principle – keep the mandator up-to-date with the mandate (CCQ s.2139)

Delegation (CCQ s.2142) – appointing a delegate to mandate
Unless prohibited by the mandator or by usage (usage - you’ve done it before like 10 times before and the mandatary had never delegated) the mandatary IS ALLOWED to delegate
The mandatary becomes liable for the delegate’s actions
If there is a problem the agent has to bare responsibility

Double agent (CCQ s.2143) – somebody who gets paid by two principles no the same transaction
Allowed with consent from both principles
There is usually a violation of the fiduciary duty for the two principles – one principle is looking for the lowest price to buy and the other is looking for the highest price to sell
Hard to represent both with their best interests in mind

Principles of Nullity vs. Cancellation
Nullity – retroactively the agreement is deemed to have not existed – ONLY the principle can nullify
Cancellation – valid for the past but not valid for the future

Confidential information (CCQ s.2146) – you have access to a lot of personal information as an agent
Not allowed to use confidential information for profit

Party to act (CCQ s.2147) – the agent cannot be a party to the act, even through an intermediary, UNLESS the principle approves
If the agent buys the car without the principle’s consent, the principle can nullify the act

Cooperation ( CCQ s.2149) – the principle must cooperate with the agent by giving necessary information
The principle should not be helping with the actual work of selling

Exceeding mandate (CCQ s.2152) – when the mandatary goes against one of the clauses of the mandate – the agent is liable
Ex. Principle wants to sell for MINIMUM $200 but the agent sells for $150 because it was the best price she could find
The agent should notify the principle before the sale and get approval to not exceed the mandate – known as a modification of the mandate

Ratification (CCQ s.2152, s.2153) – a principal’s approval of an act of it’s agent where the agent lacked authority to legally bind the principal
If the mandatary exceeds the mandate to the principle’s benefit

Liability of Principle (CCQ s.2152,2157,2160) – responsible for the acts of the mandatary within the limits of the mandate.

Liability of Agent (CCQ s.2157,2158) – if the agent doesn’t disclose the mandate to the buyer, the agent becomes liable
A contract of sale can protect the agent
If the agent can prove that they disclosed the mandate, the buyer becomes liable

Apparent mandate (CCQ s.2163) – if you thought in good faith that someone was the mandatary (but they are not) and the sale was made, the buyer is entitled to keep the property 
Ex. Someone looks like an agent/employee – they have a uniform on

Vicarious liability (CCQ s.2164) – the principle is liable for any damages done by the agent while working the mandate unless the principle can prove that he had no way of stopping it
The principle is only liable for damage caused by the agent if you can prove that the principle could have prevented it

Termination of mandate (CCQ s.2184,2185) – when the mandate ends the agent has an obligation to give a full accounting of all the proceeds of the sale (all the money)

*Employees can be mandataries 

Case: Piec Estate v. Caisse d’economie polonaise
Woman’s nephew arrives from Poland and lives with her in her apartment. She goes to Poland and leaves her property for her nephew, gives him attorney of power. The lady dies in Poland and the nephew cashes in the assets in a bank and disappears.
Is the bank liable?
The attorney of power contract was a forgery
The guy came to get the money in a large bag asking for small bills – suspicious and the bank should have known to check
The bank breached their fiduciary duty

Case: Dowell vs. Hay Ellis
Dowell is a doctor and Ellis is a notary. Joseph has found a building that the owners will pay him $200,000 to get rid of. He cannot buy it in his own name so he asks Dowell to buy it done with his notary Ellis. The $200,000 was supposed to be put in a trust by Ellis. 6 months later the mortgage was never paid and $92,000 was owed. Ellis never put the money in trust, he spent it because Joseph told him to.
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CHAPTER 7

Employment Law (Federal – 8% / Provincial – 92%)
Local business is part of the provincial jurisdiction
Labour is mainly provincial
Except if you have a business that is related to a federal power, then governed by federal law
Ex. Banking or federal government
When you have a labour problem you need:
1. To identify if you are on the federal or provincial side
2. Am I dealing with a unionized environment or not?
Union – collective agreement – Quebec Labour Code
No union – Civil Code – Labour Standard Act (Public Order legislation)

Article 2085
For a contract of employment, you need to have an employee who undertakes work for a limited period of time
The person has to be paid for their work (work for remuneration)
According to the instructions and under direction or control of another person, the employer

Article 2087 – Employer Obligations
The employer is bound to allow performance of the work agreed upon
Make sure the employees work in a safe environment
Protect the dignity of the employee

Article 2088 – Employee Obligations
Employee is bound to carry out the work with prudence and diligence
Act faithfully and honestly
And not use any confidential information he may obtain in carrying on or in the course of the work
These obligations continue for a reasonable time after cessation of the contract
AND permanently where information concerns the reputation and private life of another person

Terminating a Contract
If you have a serious reason to terminate the contract, you can do so – Article 2094 – known as “dismissal with cause” – no need for prior notice or compensation
“Progressive discipline” – the employer is allowed to reprimand the employee – step by step building a file on all of the bad acts committed by the employee
Compensation is only paid until the employee finds a new job
Employee can ask for compensation in one cheque but the employer has the right to pay it throughout the entire duration of the notice period
If the employee is not easily replaced and quitting causes damage to the company, the employee may be held liable
Article 2093 – If the employee dies it terminates the contract
Depending on the circumstances it MAY terminate upon the death of the employer – only if the business has no way of continuing
Article 2097 – If you’re an enterprise and you merge (restructure, changing, etc..) with another business, the employees’ contracts do not terminate
Article 2096 – When you terminate a contract, the employer must give the employee a certificate of employment showing only the nature of the employment and indicating the identities of the parties

Contract with a fixed duration
Article 1458 – if the employee is a bad fit for the organization and you want to terminate, you will have to pay the remainder of the contract that is left
If you reach the end of the contract the employee gets zero compensation
Article 2090 – if at the end of your fixed term, you continue working, the contract is tacitly renewed for an indeterminate amount of time

Contract with NO fixed duration
Article 2091 – either party to a contract can terminate by giving notice of termination to the other party
Given in reasonable time taking into account the nature of the employment and the special circumstances in which it is carried on the duration of the period of work – with enough notice
Must look at how long the person worked, how easily the person can find another similar job (job openings) – this will determine how many weeks notice to give the person
Usually 3 weeks of notice per year of service
Article 2092 – employee may not renounce his right to “enough time notice”

Article 2089 – you cannot work with the competitor after you terminate your contract
Written in express terms that even after the termination of the contract the employee cannot compete with the employer or participate in an enterprise which would compete with the employer
Limited to time / place (defined geographically or distance) / and type of employment – to whatever is necessary for the protection of the legitimate interests of the employer
Burden of proof that the stipulation is valid falls on the employer

Article 2095 – if the employer lays you off without a serious reason, the employer does not have the right to apply the non-competition stipulation (article 2089) OR if the employee himself quits
“Constructive dismissal” – changed the atmosphere of the job to the point where the employee quits

Self-Employed People 
Article 2098 – instead of the employee and employer, you have a service provider and a client
Provide service for a price which the client binds himself to pay
Article 2099 – free to choose the means of the contract and NO relationship of subordination exists between the contractor of the provider of services 

Difference in pay between employee and self-employed
Payroll costs are different
Employee is taxed more on paycheck 
Self-employed do not get taxed as much on their pay
However no compensation for injury on the job

Obligation = contract (Article 2100)
2 types:
1. Obligation of means – the contractor and provider of service are bound to act in the best interests of their client – example: a doctor can try and cure you but he might not be able to. Try their BEST to achieve results
2. Obligation of results – same thing but you are bound to produce results – example: must deliver the package by the date agreed upon UNLESS prevented by “superior force” – such as a natural disaster


CASES

7.1 King v. BioChem Therapeutic Inc.
Dr. King was let go less than one year being hired. Dr. King decides to sue for damages, saying that this was not a “dismissal with cause” – articles 2094, 2091
Court concludes that the dismissal was NOT a dismissal with cause
There was no progressive discipline – there was no file on him, no warnings
No one had a problem with the employee
The employer did not sufficiently prove that they had a dismissal with cause
Pg.240 is a list of all the damages that were claimed
He also claimed that he would have received a bonus – they did not award him the bonus
Pg.243 is a list of al the damages he was awarded – everything minus the bonus
Legal interest is 5% more on the sum awarded 
Additional indemnity – to compete with market interest rates
WITH COSTS – judicial costs
Filing fee, fee for experts or stenographers – DO NOT INCLUDE the cost of the lawyers
Conclusion – ruled in favour of King
Notice of termination should have been 12 months
Did not fit the requirement of dismissal with cause
King was entitled to compensation for damages but not the bonus

Dube v. Volcano Technologies Inc.
Termination without cause
no bonus
no car allowance
Granted compensation for the notice – not enough notice
Plus interest and indemnity

Hasanie v. Kaufel Groupe Ltd.
Company was bought out. The person was no longer a nice fit. The employer offered a nice severance package. Meanwhile the person looked for other work with competitors. The company found out and terminated the contract as dismissal with cause. Person sued the company arguing “constructive dismissal”
When you have new owners that come in, it’s normal to have changes and a new atmosphere – that is not constructive dismissal
Court ruled in favour of the company and said that he was not entitled to damages – dismissal with cause was applied

A.R. Medicom Inc. v. Bregeron
Two people signed clauses. They stopped working for the company and the company ordered an injunction for them to follow the clauses
Injunction 3 types:
1. Provisional
2. Interlocutory
3. Permanent 
Was not applied because the period of non-competition was 2 years and the other one was 3 years.
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Injunction – order to do or not to do something by the court
Provisional
Only lasts 10 days
Must show there is an Urgency to Act
Must show there is an Irreparable Prejudice
Appearance of Law
Balance of Inconvenience
Interlocutory
Keep status quo until case is heard
No need to show urgency
Permanent
Based on the law

Case: pg. 256
Copyfax Inc. v. Lambert (non-competition case)
An injunction request at the interlocutory level. A provisional had already been ordered. The company wanted interlocutory. Most of the case was not granted.
Refer to pg. 258 (a,b,c) and pg. 259 (1,2,3,4,5)
A 14 month non-competition clause. Argued that this was unreasonable. No evidence that the client had been solicited. The area was also too big.
Conclusion: they granted the interlocutory injunction but it was along the lines of a provisional. The court rejected most of the case. Only granted a small part
Each party was ordered to pay their own costs
The losing party did not really lose

The Quebec Labour Standards Act (Public Order Law)
Wages – sets the minimum wage
Pay 
Pay stub has to include all the deductions
Pay at least every 16 days
Hours of work
You get paid if you are at work waiting for work to be assigned – doing nothing
You get paid during breaks permitted by the employer
Paid if travelling as required by employer
Unpaid during lunch break unless you are asked to eat at your work station
Paid Vacations
1st year you are not entitled to a vacation
Each year, for each month you work, you get 1 day – up to 10 days
Every year between 1 and 5 years = 2 weeks
Between 5+ years = 3 weeks
4% of your paycheck goes to the bank and when you go on vacation the bank pays you your regular paycheck
6% if you’re 5+ years and you have 3 weeks vacation
When you terminate the work contract you get your vacation pay back
Maternity Leave
Parental Insurance Act
Only applies to salaried employees
Senior manager excluded
Student internship excluded

81.18 – Psychological Harassment (pg.234)
A vexing behavior that is repetitious

81.19 
Employee has the right to a work environment free from psychological harassment
It is the employer’s responsibility to prevent it

If you want to terminate a contract or lay-off an employee for 6 months, you have to give a notice
Less than one year – one week
One to 5 years – 2 weeks
5 to 10 years – 4 weeks
More than 20 years – 8 weeks
DOES NOT APPLY if the employee has been there fro less than 3 months OR when you have a contract with a fixed duration

The employee has a choice whether they want to file charges with the Labour Standard or the Civil Code
Civil Code is more costly and takes longer
Labour Standard is an easier less costly process

If you want to file a complaint with the Labour Standard Commission
1. Pecuniary Complaint – any complaint that gets resolved with a dollar value. You can go back 1 year with this complaint.
2. Psychological Harassment – you can go back 90 days
3. Prohibited Practice – (NOT ON EXAM) 45 days
4. Article 124 – Dismissal without cause – within 45 days of dismissal
If the judge rules in the employee’s favour, they can get compensation, and sometimes win the right to be re-integrated back into the company



CHAPTER 8 – Contracts

Contracts – basic element of business
All around us – rent, food, internet, phone 
Not just a piece of paper that you sign – this is a written contract
just one form of contract
2 ppl agree to do something

Conditions for the formation of Contracts
1. An exchange,
2. Of consents,
3. Between persons,
4. Having capacity to contract,
5. In any form, unless a special “form” is required (verbal, written, notarized, tacit),
6. A cause,
7. An object.

Having capacity to contract
We need to be able to understand - have the mental capacity to agree to a contract
Protective Regime  
someone who is under curatorship (mentally ill)
tutorship
Minority

Exchange of Consent
1387 – you need to have an OFFER and ACCEPTANCE
Offer – can be made to a determinant person or generally to anyone (open offer)
2 categories of offer
1. Delay – when there is a delay, you have to respect the delay. You cannot take away the offer during the time period of the delay
2. No Delay – with no delay, you are allowed to take away your offer at any point 
i. The offer will be valid in reasonable time – depends on what you’re selling (case by case)
Counter-offer – when the receiver makes a new offer to the original person
Articles to focus on – 1387, 1388, 1389, 1390, 1392, 1393, 1394

Classifications of Contracts
Contracts of adhesion
Drafted by one party
No possibility of negotiations
Contracts by mutual agreement
If it’s not a contract of adhesion it is a contract by mutual agreement
Bilateral Contract
Both parties have agreed to person an obligation
Unilateral contract
You give to a charity and they give you nothing back
Gratuitous contract
For free
Onerous
Each party receives something in return for undertaking
Commutative contracts
Each party knows in detail how much he has to pay
Aleatory contract
You don’t know how much you are buying
Instantaneous
Buy a cookie you get a cookie
Successive
Buy an STM pass
Consumer contract
Natural person acquires for personal use some property or service from a business that offers such property or service to the public

Consent – Qualities and Defects – the following things affect consent
Article – 1398 
Error  1400, 1401– 2 people really believe they are getting in a deal, but they are consenting to two different things, without realizing – error in good faith
Fear 1402, 1403 – if you are scared of a personal injury to yourself or to a third party, this takes away your consent
Can also be induced by the abusive exercise of a right or power or by threat
Lesion 1406 – exploitation by one of the parties of the other which creates a serious disproportion between the prestations of the parties
Fraud – someone misled you into getting in a contract
Linked to Error in the code

Article 1407
You have the right to apply for the annulment of the contract
If it was fear lesion or fraud you may be awarded damages
Or if you want the contract to be kept, you can get the obligations reduced

Nullity of Contract – 2 types
1. Absolute – article 1417, 1418 – because it would violate public order. May be invoked by any person who has the interest to do so, or the court – absolute nullity CANNOT be confirmed
2. Relative – article 1419, 1420 – for the protection of an individual interest – because of a particular circumstance it will be null – with a different circumstance it wouldn’t be null – can only be invoked by the person in whose interest it is established or by the other contracting party (if acting in good faith) – relative nullity CAN be confirmed – if you cannot decide between absolute and relative it is presumed to be relatively null
If the contract is null, it is deemed to have never existed. Everything must go back to the way it was before the contract. If matters cannot be restored, you must compensate

Read pgs. 276-277, Chpt 8 Cases pgs.288-333, Chpt 9
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Interpretation of Contracts – pg. 283 REVIEW and pg. 276 (better explanation)

Article 1425
The common intentions of the parties rather than the adherence to the literal meaning of the words
If it’s unclear

Article 1426
Past practices are taken into account

Article 1427
Words with more than one meaning are interpreted by looking at the context of the paragraph

Article 1430


Article 1431
If you’re too general, you’re allowed to restrict the common intention

Article 1432
In case of doubt the contract is interpreted in favour of the party who stipulated the agreement

Default – on a contract means that the person did not respect their contractual obligation
You can ask for damages
The price is usually how much money you lost because the contract was not respected
Sometimes can ask for “future” damages
Difficult to assess because you cannot predict the future
When you make your calculations you have to prove that there is an element of certainty 
Punitive damages – punish the person so that they don’t do that again (refers back to article 39)
The factors on page 279
The gravity of the fault committed
Does the person have enough money to pay
How much money has already been paid
Depends on who’s paying the money
Example if the person has insurance
Penal damages – penal clauses
Trying to anticipate in what way could there be a default
Example: “If this default happens, then there will be a damages of this amount of money” – this will be a clause in the contract
At this point you only need to prove the default
The sum of money has already been agreed upon

Article 1457
extra-contractual

Article 1458
contractual matters

In order to be civilly liable, you must be able to tell right from wrong – somebody endowed with reason (pg. 237)

In order to have civil liability, 3 things must be proven:
1. Fault
· In contractual matters – there was an obligation and it was not respected
· In extra-contractual matters
· Might be intentional, might be unintentional
· Could be from a lack of action
· Willful blindness
2. Damage
· If there is a fault, you are responsible for the damages
· Could be a medical bill
3. Casual Link – that the damages suffered was the result of the fault

Car accidents do not have faults – SAAQ has a fund to cover these damages
There is no civil liability, you cannot sue
The SAAQ fund covers everyone, including the person that caused the accident

Damages can be a split to separate liability
Sometimes the victim can be at fault too

Good Samaritan
If you’re at fault but you were trying to help (in good faith)

Another person made it worst
You are not responsible for that part of the damages

Victim has an obligation to mitigate the damages – minimize to the best extent

(Pg. 343 Review) If a manufacturer sells a product and the product was used wrong, the manufacturer is not responsible for the damages

You cannot sue children so instead you can sue the parents
The parents are responsible for the damages of their kids
The non-parent is responsible as well (ex. a babysitter)

Instructions and safety warnings
If there is a safety defect, the following ppl could be held liable
Manufacturer
The wholesaler
The distributer
The retailer
They can protect themselves by proving that the product was used wrong or that the person is an expert and should have been able to properly use it

Review articles 1457, 1458, 1462, 1463, 1468, 1469, 1470, 1471, 1472, 1473, 1474, 1475, 1476, 1477, 1478, 1479, 1480, 1481, 1611, 1615


CHAPTER 2

Whistle-blowing – allowed but you have to follow steps (pg. 25)

REVIEW CHPT 2

CASES chpt 8

Giroux v. Malik
Malik sold a piece of land but there was a problem with the land. He did not tell this to Giroux and sold it to him. Malik was found liable.
Had to reimburse the $45,000 and damages that were $10,000. Giroux gave back the land
Consent was vitiated because of error from fraud

FINAL EXAM REVIEW

5 mini cases – 16 questions
2 or 3 paragraphs and 2 to 5 questions associated

Chpt 2 – 10% of the exam – 5 questions

Cases – 14 questions
5 from chpt 9
4 from chpt 8 
5 from chpt 7

Questions:
Which of the following is correct regarding the conclusion of the Morris v. Cott case?

Which of the following is correct regarding the court of appeal judgment in Walferd v. Jacuzzi?
If your not sure who is responsible, sue everyone lol
The victim’s mother was held a level of responsibility
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