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MANDATES (p.51)
[2130] Definition of mandate:
[image: image1.bmp]


· Mandator = Principal, 



3rd party

· Mandatary = Agent

· k = contract, 1/3 = third party
· Power of attorney = written document evidencing your right to act on behalf of another person.
[2131] Ignore (living will) pathology
[2132] Acceptance of mandate can be either express or tacit
i.e. the agent must accept the mandate. 
[2133] Two types of mandates:

· Gratuitous = without compensation (between two natural persons)

· Onerous = for money (between a professional and a natural person)

· This is not public order, you can reverse it

[2134] Money?

· Onerous:  if no price mentioned, assume whatever the usual rate is (e.g. if you ask a lawyer for legal advice, he could send you a bill even if he didn’t tell you he was charging you.)

· Gratuitous:  if between two natural persons, then it is presumed to be free.
[2135] Two classifications of mandates:

· Special e.g. mom, sell my house.
· General e.g. I get a job offer overseas and mandate mom to do everything while I’m gone

[2136] Implied activities (“incidental”) are included in mandate

· e.g. to sell house, implied that need notary, put money in bank, etc., but it doesn’t mean to sell my car.
[2137] A mandate doesn’t need to spell out everything the Agent needs to do if the tasks are part of the Agent’s profession
· e.g. If you hire a lawyer, you don’t have to tell the lawyer what steps to do. You just I want to sue this person; the lawyer knows how to proceed the case.



Obligations of the Agent (mandatary) towards the Principal (mandator) 
(an obligation of trust, because the principal is trusting the agent and the agent must act in the best interests of the principal)
[2138] “Agent has to act in the best interests of the Principal”
· “the basic fiduciary duty
 owed by Agent towards Principal”
[2139] Obligation of information:

· A must keep P informed as to what’s going on (when asked or when needed)
[2140] The roles:

1. Agent must personally perform the mandate (unless P authorizes substitution); but

2. A can replace himself if unforeseen circumstances (e.g. an accident or illness) prevent him from fulfilling the mandate.
[2141] Situations with substitutes:
1. If A has no authorization to substitute, then A is liable for acts by the Substitute (i.e. the person that he has appointed to perform the mandate without mandator’s authorization.)
2. If A has authorization to Substitute himself, then A is only liable for:
a. Quality of Substitute
b. Instructions given by him to his substitute
· Only way A not liable is if the substitute is good quality and A gave good instructions. i.e. the agent selects the right substitute and gives the right instructions, but the substitute messes up.
· In all cases: the Substitute is liable, i.e. the mandator (or principal) can take action against the substitute at all cases.
[2142] Unless prohibited by the mandator, the Agent or mandatary can use an assistant.
· But the A is liable for all acts of the assistant

[2143] 

· Agent can’t fulfill interests of both Principals that have conflicting interests.
· A has to tell both Ps there are competing interests

· A’s duty becomes acting impartially to both Ps

[2144] This is one mandate with several agents for the same business:




· All of the Agents must agree to work on the same business
· They are jointly and severally liable
 – and each and every Agent can be sued even if only one A is at fault
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[2145] For the Principle (mango buyer)

The 3 agents are working to find best price on mangos. 
One of mango sellers calls agent 1and gives him a deal. He has to ask other agents.

If the deal is lousy then all 3 agents are liable.

[2146] Remedy and Recourse Section – what action you can take if an A breaches trust. The P can give any of the following 3 information to his agent:
1. Confidential Info: If A uses the confidential information, then he lies to P and makes money for himself instead of for P with the info. P can sue for his enrichment. If the agent tells P the truth, but the P doesn’t like the proposal and authorizes A to use the info. for his personal benefit. Then A can go ahead and if he makes money for himself from that information, P cannot sue him because A told P the truth.
2. Property: A can’t use the property for his personal benefit unless P says it’s okay.  If A uses it without authorization, then A has to pay rent to P.
3. Money:  If A makes money on P’s money, he has to pay interest to P; unauthorized interest, etc., goes to P.
P is entitled to the enrichment that A makes.
IN GENERAL, AGENT CANNOT USE Principal’s PROPERTY WITHOUT HIS AUTHORIZATION.
[2147] Neither the agent nor anyone associated with A can be the 1/3. E.g. the agent can not sell P’s house to his wife or relatives. Agent is not allowed to become a 3rd party. 
· Because of conflict of interest

· Unless A has P’s permission

· Nullity = contract is cancellable by P
Obligations of Principal to Agent
[2148] Court can limit damages payable by a gratuitous A (not necessary)
[2149] P can’t make A’s job difficult. P must cooperate with the agent to perform the mandate.   Bound to cooperate.
[2150] P has to pay A’s reasonable out of pocket expenses + pay him what he’s entitled to
[2151] P has to pay interest on A’s [2150] expenses from the day they are disbursed.
· Must express interest rate per anum 
· Example: you take 100 000$ for 1 yr at a 2% per month

· 2% per month becomes null

· If nothing is expressed you pay 5% for the year

3 articles eliminate A
[2152] During mandate:

Discharge-> take away
After mandate, if job is done correctly, A is out of the equation:

Legal
· Once signed, P and 1/3 are now responsible (“assume obligations”)  if A did everything correctly

· P can’t sue A
· P  not responsible for contract (=”kon”) when A did something wrong, unless P ratifies
 (says it’s ok) it
· Blocks an attack from P on A
[2153] It’s okay for A to do a better job than P asked him to.
[2154] P compensates A for any injury caused by performing the mandate (if it’s not A’s fault)


Not only physical injury, patrimony included.
[2155] “Obligation of result” = remuneration tied to result. E.g. the agent will get the remuneration only if the mandate is successfully completed. 
· “Obligation of best efforts” =  if A does everything he can, even if the mandate isn’t completed, then P still has to pay

[2156] 

· e.g., parent dies and leaves house to 3 children

· All P’s liable to pay commissions to A
Obligations of Agent to 1/3
[2157] A is not personally liable to 3 parties as long as he says he is representing P
[2158] A is liable to 1/3 if A acts outside of mandate
· Unless P says it’s okay, or

· Unless 1/3 knows enough about mandate

e.g. if A lies to 1/3, then 1/3 can sue the agent.
[2159] If A doesn’t tell 1/3 who P is while he is supposed to, then A is personally liable, not P

· A is also personally liable in the following circumstances:
· A is bound to conceal P’s identity.  Ex: you buy expensive art and you hire an agent to do the bidding for you. Protect from thieves.
· P is insolvent

· P is a minor

· P is under protective supervision

... and A doesn’t mention this to the 3rd party. Then A is personally liable for what happens
· In such circumstances where A must keep confidentiality between A and P, A must make sure P will take care of any damages (“indemnity agreement”). E.g. I hire an agent to buy me a very expensive painting. I don’t want my id to be disclosed, so I ask the A to keep my id confidential. In return, the agent asks me that in case he gets sued, he should be protected
[2160] 1/3 can sue P (unless A alone is responsible)
· P liable for excessive acts of A if P ratifies them

[2161] & [2162] ignore
[2152] & [2157] & [2160] = Who can sue who

[2163] P liable for acts of A even after mandate is over if you don’t inform 1/3 that A’s mandate is over. E.g. you have an agent George, who places orders with suppliers. If you fire him, you have to inform all suppliers that he is no longer your agent. If George purchases any supplies from your supplier as your agent and the supplier bills you, you are liable to pay the bill because you did not inform the supplier that George no longer worked for you. i.e. you allowed it be believed that he was your mandatary. The agent will then be liable for the mandator ( P) if he can find the Agent.
[2164] P liable for injury caused by A to 1/3 unless it’s unpreventable [unless A = EEE, then EEE law prevails] Where the agent was not his servant (employee). If the agent was his employee then P is liable( you have no defence).
[End of general rules of mandates] 

CORPORATIONS (p.55)

CBCA (Canada Business                              QCA 187
 Corporations Act)122


Shareholders hold shares of a company. They elect the board members. Members of BOD elect officers, like president, VP, Sec, CEO, CFO. The company is a separate legal entity i.e. it is a person. 
[301] Legal Persons (LP) enjoy civil rights
· i.e. have right to contract

[302] every LP has patrimony

[303] LP can exercise their rights and are subject to the civil code

· incapacity = inability

[304] Tutorship (when disabled there will be a tutor to take care of you) Company can’t be a tutor only a natural person can be a tutor. Except a company that is a trust company. 
[305] Legal Person has to have a name

· can use a number for quick incorporation

· do a name search to ensure no one else has the same name

Ex: If you want to incorporate your name under ‘Bebe Poof Inc.” You need to get a name search. If it’s not used then you will have it reserved.  (Inc., Ltd. , Corp. , S.E.N.C societe en nom collectif or G.P in English) general partner.  Easier, faster to have a number name. 

[306] “register” the name that you want to do business under. 

· Operating name, firm name 

“ Bebe Poof” is not gonna be Inc. on contract it’s gonna be 1234 – 5678 Inc. So if you sue then you sue 1234 – 5678 Inc. 

[307] LP “lives” at the head office

[308] LP can change its name (but it costs a lot to do so after the fact)

[309] LP = distinct from its members = has its own patrimony
COMPANY/CORPORATION:


GENERAL PARTNERSHIP:








LIMITED PARTNERSHIP:






[312] Directors/partners bind the firm

[314] A LP lasts forever unless specified otherwise

[315] Proof that firms are separate individuals

· firm can sue partners, etc.
[316] If shareholders/ board of directors/ officers (not third parties) have defrauded company, then company can sue them

· Remedy internal to company

[317] Can’t set up a company just to defraud a third party (1/3)

· 1/3 can open up the [317] door in the impermeable veil

· Called “piercing the corporate veil” (go after the shareholders)
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[319] [320] corporation is responsible for its acts before it was incorporated

· The person (partner, member, or agent) can sign on behalf of the corporation to be incorporated

[321] Director = Agent of the company

[322] “Fiduciary duty” of this kind of Agent for the company
[323] [324] [325] Conflict of interest

· Directors can’t put themselves into conflict of interest because they’re Agents
QUEBEC COMPANIES ACT (excludes all types of partnerships) (p.58)
[123.83] Directors/ officers/ etc. = Agents of the company
[187] [188] [189] Tells when these Agents are personally liable and what they’re liable for:
[187] Directors liable for:

· GST, PST, DAS (not income tax)

· Director is personally liable, even if company goes bankrupt

· Dividends (declared/ payable)

· Consideration (share), e.g. profit stripping – director buys share with low-value item, then sells share back to company for >cash
1. GST/PST – DAS

2.Dividends

3. WAGES

4. Insufficient Considerations

5. Loans

[188] Directors liable for:

· Unsecured loans to shareholders, directors, officers of company

[189] Director liable for:

· Six months wages owed to your employees

CANADA BUSINESS CORPORATIONS ACT (p. 58)

[122] Directors/officers are agents
The triangle helps tell you how to answer a question.





1. Can I resolve with [122] Canada corporations?
2. Can I resolve with [123.83] Quebec companies?

2. Is there something in legal persons? [301] etc.
3. If not 1 or 2 or 3 then you’ll find answer in general mandates
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CONTRACTS (p. 77)
This course is about obligations.  There are only three ways to be obliged:

1.  The law:  e.g. [2] you have to come to someone’s aid

2. Contracts: another way you can be obliged to do something, but you have to consent.
3. Civil liability (next topic)
Only two types of obligations:

1. To do

2. Not to do

Different types of contract:

1. Employment contracts

2. Mandate contracts

[1378] Different contract categories
[1379] Adhesion contract = one party has no possibility to negotiate; take it or leave it. The contracting party has no power to negotiate.
· e.g. pay the set price for an airline ticket.
· (But: failure to negotiate doesn’t mean it’s a contact of adhesion)

· If not adhesion, then Mutual Party contract = parties negotiate 

[1380] Synallagmatic (Bilateral) contract = obligations arise on both sides of equation
· e.g.  sell Lada for $10k, both sides have obligations: one delivers the car, the other pays money
· Unilateral contract = only one party has an obligation, 

· e.g. will, donations or pledge. You pledge to pay 50 dollars to a charity. Only you have the obligation to pay the money; the charity has no obligation.
[1381] $$

· Onerous = money involved

· Gratuitous = for free

[1382] Commutative contract = you know the full extent and exact terms of the contract.
· e.g. in March I sign a contract with my apple producer to100 bushels of apples @ $100/bushel in September
· Aleatory contract = random; I don’t know the full extent of my obligations in September 
· e.g. I will buy as many bushels as you can produce @$100/bushel (I don’t know how much I’ll spend) – I’ll be able to calculate in September
[1383] 
· Instantaneous performance = a one-time deal
· Successive = e.g. a lease, don’t pay full 12 months up front, execute monthly

[1384] Consumer contract = contract between one consumer and one merchant dealt with in the consumer protection act.
· Not consumer-consumer or merchant-merchant

EXAMPLE:

Jean wants to sell his 1973 antique Lada car with serial number 123. He gives an offer to A to sell his car for $80,000. Another person, B, hears about the car and offers $100,000 for the car to Jean. 

Can Jean accept the $100,000 from B? Doesn’t he have any obligations to A?

Answer: Jean always has the option to revoke his initial offer to A at any time without any obligations. Therefore, he must contact A and say that he wants to cancel the offer because it was picked up by B. Then he can accept the offer from B. 
Offers with time limits cannot be revoked. If Jean puts a date, e.g. A can consider the offer for 1 year, Jean cannot revoke this contract before 1 year. The only thing is if he gets a counter offer, e.g. A offers to buy the car for 60k, this counter offer kills the original offer. If Jean decides not to accept this counter offer, he can sell it to another person with NO obligation to A. 

[1385] All contracts need Consent between parties 

Any contract must have following things to be valid.

· C = consent
· C = with Capacity to contract

· C = and Cause
· O = and Object
· F = (and Form, if necessary)

Factors that can affect or vitiate your consent:
Error: e.g. the seller thinks he leased his property, but the buyer thought he bought it. If it is written “sale” in the contract, then it is sale, not leasing.

Fraud: a seller misrepresenting the facts to get the buyer’s consent. If you are not an experienced businessman and someone misrepresents facts to get your consent, you can claim that your consent was vitiated by misrepresentation. But if you are experienced, you should have been careful because you must have known that sellers would do that.
Fear: when your consent was due to fear
Lesion: when one party to the contract has a lot more power than the other and the stronger party uses his power to exhort exorbitant conditions. Lesion is a cause to vitiate your consent, except you are 18 years or over (you can’t use it if you are an adult), OR contract is one of adhesion or consumer contract. 
e.g. your son is sick and you need 250k for his operation. You go to the bank and tell them your situation. They lend you the money but they charge 40% annual interest. They misuse your weak position and charge this excessive interest rate i.e. lesion.
[1386] Consent can be express or tacit acceptance of a person to offeror’s contract

· “meeting of the minds”

· Doesn’t need to be written (your words/ your employee’s words bind you)

· But [1394] silence doesn’t imply acceptance

[1387] Contract officially formed when offeror receives acceptance (doesn’t matter how acceptance is received)

[1388] Unless otherwise stated, the offer exists indefinitely
[1390]Time limits and revoking offer:

· If there’s no time limit, you can cancel (“revoke”) it at any time before receiving acceptance

· If term is attached, once time limit is up the offer is immediately terminated (but cannot cancel offer before term expires)
· How to revoke with determined timeline?  Get offeree to make a counter-offer – cancels everything before that

[1397] (Selling the Lada to one person when an open offer was already made to another person before --  second offeree gets the Lada, but the first offeree can sue the offeror) 

Consent

[1398] Only LPs capable of binding themselves may consent to contract
· “everyone allowed to contract for basic necessities of life”

· Capacity determined by age, but
· <18 can contract for sale (relative to [1406] restriction)

· Minors 14-17 can contract for employment (some restrictions to time/length)

· Capacity also determined by whether under protective supervision, (classic case = Alzheimer’s); Regimes of protective supervision:

1.  Lowest level – regime where appoint a representative who will contract anything of value >$5k
2. Tutor level – loses all rights to contract

3. Curator Level – two types
I. Person 

II. Estate

4. Class notes: November 24, 2008

5. Case 1: Mon and dad do not have a kid. They sign a contract with a clone company; give the company their sperms to produce a child form them.

6. Is this contract valid?

7. For a contract to be valid, it must have the following things: consent, capacity, cause, and object, and form (if required by law).

8. Case 2:  Dad and mom sign a contract with a woman to give birth to a baby for them.

9. The first case has an object and the company is offering a service, much like leasing the space, taking the sperms from parents and take care of the process for 9 months until child is born, and then give the child to parents. It is perfectly legal.

10. In the second case, the woman actually gives the child to mom and dad. It is not legal in Canada. You can not donate your child. Since the contract lacks an object, it is not legal.

[1399] Consent can only be given in free and enlightened
 manner
· Consent may be vitiated
 by:

· Error
· [1400] only one type of error is allowed– excusable (an inexcusable error doesn’t vitiate a contract, e.g. not reading a contract is inexcusable)

· Fear 

· [1402] threat to person or property; “obvious” 
· have to do subjective and objective test
· [1403] through abusive use of power (or threat thereof)

· Lesion 

· when one contracting party has much greater power than the other, and uses that power to impose his will – takes away your freedom to act
· [1405] Unless specified by law, only vitiates consent for those:
· <18 years of age

· Under protective supervision

· [1406] For minor or protected person, the extent of the obligation can vitiate the contract (think: 8-year old trying to buy a car)
· Prestation = “that thing which you have to fulfill in order to fulfill an obligation,” i.e. a payment 

[1401] Consent can also be vitiated by fraud 
· You’ve been lead to believe something is true (when it’s not) and you give your consent based on this, when you wouldn’t have given your consent if you knew the truth

· Fraud can be a result of silence or concealment

[1407] Remedy for Consent:  If contract vitiated because of consent issues, can ask to annul
· If you want to ratify anyway despite error, can reduce the obligations under the contract

· If vitiated because of fraud, fear, or lesion consent issue, then can sue for damages

[1408] In cases of lesion, court may keep the contract valid but make a more equitable arrangement
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Cause
[1410] Cause = reasons why you’re contracting, must be:
· [1411] legal (i.e. contract not enforceable if illegal, e.g. prostitution), and

· [1411] not against public order

Object

[1412] Object – “judicial operation” 
E.g.:  
sell a Lada car, object = sale; 
lease a Lada car, object = lease
· [1413] not enforceable if illegal or against public order

Form

[1414] not always needed, but when it’s needed it’s mandatory

· e.g. three forms of wills:

1. Holograph: only requires that the person making the will (“testator”) has to handwrite it himself and sign it – doesn’t need a witness
Form = that it’s written

2. “English Form Will”: AKA “Lawyer’s Will, ” can be typed, three considerations:
I. Must declare to be the last will and testament

II. Two witnesses must watch you sign, and sign the will themselves

III. One of two must sign an affidavit of execution (saying he was there when it was signed)

3. Notarial  Will:  created by notary, “is an authentic deed,” does not require probate
· Another form: consumer contracts must be in writing

· Another form: mortgages must be in writing.
A valid mortgage has to go before the notary. Otherwise, it is not valid.
[1416] If the form’s wrong then the contract can be annulled

[1418] Absolute nullity – can’t ratify a contract that’s absolutely null. Any body can invoke it.
[1419]  Relative nullity – only occurs when consent is vitiated (e.g. by lie or fraud or misrepresentation. You gave your consent because you were given wrong information and if you had known the truth, you wouldn’t give your consent.)
[1420] A relatively null contract can be ratified

[1422] If contract is nullified then it’s as if it never existed, and the parties have to return their prestations (i.e. return whatever the received from each other)
[1590] situation where specific performance can be forced:

Cannot place the following facts:

Ownership carries three rights:

1. usus = right to use

2. fructis = right to get the fruits (e.g. interest)

3. abusis = the right to sell

[If anyone can attach an article to this one please let me know] Lesion can vitiate consent when you’re <18 and unless you’re in a contract of adhesion or a consumer contract

CIVIL LIABILITY (p. 121)

[1457] Basics of Civil Liability:


Endowed with reason:

When does a person become endowed with reason?

1. When he knows the difference between right and wrong. You have to be endowed with reason before you say a lie. E.g. when you start lying

2. Law gives kids a break: 

· 7 or younger:  law says they’re not endowed with reason

· 8 or older:       asked questions to determine if endowed with reason

Two forms of civil liability:

1. Personal liability

2. Vicarious
 liability: (third paragraph of [1497]) responsible for someone else; e.g. parent responsible for children; employers responsible for employees on duty
Fault:
· Something we do wrong
· Different types:
· e.g. spill coffee on floor, keep on walking (unintentional)
· e.g. break a law (e.g. speeding) (intentional) 

· When causing damages, we have a duty to repair

· An “accident” gives rise to a “simple fault” i.e. unintentional

· Over Speeding or beating someone gives rise to gross fault  [“gross fault” = intentional fault]
· “Rules of conduct”:
· Not necessarily laws

· Things we do socially

· Like “Mom’s Rules” – e.g. don’t run with scissors, e.g. not screaming in a cinema
· “Rules of prudence”

· If you break these rules, you’ve committed a fault

· E.g. in the bar tender case who fought with the customer, the barman is personally liable, and the bar owner is vicariously liable.

Damages:
E.g. Prof in a green Speedo on the waterslide, hits a bump on slide – three types of damages
1. Bodily = injury from cut up side
2. Material = ripped Speedo

· Moral = embarrassment, moral damages: pain, suffering

In waterslide example:

· fault = not maintaining slide (The fault must be the direct and immediate cause of the damage)
· cause = not maintaining the slide was the direct and immediate cause of damage.
· damages = bodily, moral, material

 Contributory negligence = when first fault not separated by a large amount of time from second fault

Fireworks example: technicians throw the remains of fireworks in the river; kids pick them from the shore; take them to their dad; dad burns them; and it explodes causing injury to one of the kids. 
Who is liable, Dad or Fire technicians? Both are liable, but dad’s liability clears everyone else’s fault before him.

[1458] Contractual liability
· If you have a contract and incur damages due to the fault of other contracting party, you can sue the party at fault under contractual liability section. If you don’t have a contract, you can take action under civil liability section.

· You can choose whether you sue the other party under contractual or civil liability, i.e. pick the one where you would get the most money – you have to pick the most appropriate

· e.g. You’re smoking on a friend’s balcony, the balcony falls and your friend breaks his arm and tailbone, balcony lands on and kills a poodle dog.
· friend sues the landlord under [1458] contractual liability for damages (had a contract through lease)
· poodle owner sues the landlord under [1457] civil liability for damages (because no lease for apt)
Vicarious liability:

[1459] “The Contraception Article”
· You’re responsible for your kid’s acts for the first 18 years.
· If you have a kid who does something wrong, you are liable for the damages. The only chance you can escape is to prove that you committed no fault with regard to child’s custody.

[1460] Teachers, daycare workers, bus drivers and babysitters are liable for kids
· “caregiver” to child, caregiver is vicariously liable (but also still [1459] parent)

[1461] Tutor/Curator not at fault for a person under protective supervision

· Unless Tutor/Curator guilty of gross/deliberate fault in exercising custody

· i.e. simple fault = no liability

· e.g. someone who is not endowed with reason and who is aggressive is under curator’s care. If the person does something that is not due to curator’s negligence or gross fault, the curator is not liable. But if the curator does not do his job properly, and the person goes injures someone, the curator is at fault.

[1462] ignore
[1463] Vicarious liability of Principal for Agent’s acts or EER for EEE while on duty.
[1464] Vicarious liability of state for state agents (usually refers to police officers)
Things in your custody:
[1465] “autonomous act of the thing” = the “thing” acting on its own
· e.g. your car rolls down the hill (no hand break on) – you’re liable
· e.g your tree falls on another person’s property – it’s your tree therefore you’re liable
[1466] If you have an animal (whether u own or rent), and the animal causes injury to anyone, then you are liable even if it’s chained, you are liable.
· “Using” = for labour, etc.

[1467] “immovable” = difficult to move/ attached to ground
· This is the liability article if a brick falls off a building and injures a pedestrian. 
Product liability:
[1468] [1469] Product Liability – “Always read together”
· Produce/ buy/ sell product for profit

[1468] Safety defect:

· If you produced/ distributed/ imported/ bought as a wholesaler/ sold as a retailer you’re liable, regardless of if you know there’s a defect (you’re presumed to know) (all are liable)
[1469] Safety defect again, esp because of poor design/ poor preservation/ presentation/ lack of sufficient indications for risk/danger
· What is “sufficient indication”?

· Government-required symbols are not sufficient, they’re the minimum threshold
· Sufficient indication needs “warning of all attendant dangers”
· Draws users’ minds to dangers within the environment. 
E.g. it is not sufficient to say open flame; it’s better to mention specifically items like pilot light.
· Don’t have to warn to dangers known to all (this is the upper limit)

Liable parties: Manufacturer + importer + wholesaler + retailer
e.g. Class example: Toaster that burns the whole house down. If the damage is caused by a product defect, then the customer can sue any of the parties: manufacturer, importer, wholesaler and retailer.

=======
[1470] How can we defend against (civil) liability?
· “Superior force” = unforeseeable and irresistible, the Act of God defense (be careful – has to be really unexpected) – like natural disaster/ force of nature
· 30 cm snow ≠ superior force
· 120 cm snow = probably superior force

[1471] “Good Samaritan Clause”

· Not able to be sued if you “exercise the care that you know”

· Also used when you give away property with an unselfish motive.
· Class example: A person faints; you see him; go to help him; give him MRP but in the process you break his ribs. If you exercised care, you cannot be sued.

[1472] Whistle-blower defense

· You can disclose confidential information provided you can prove that telling secret is good for public health/safety
[1473] Defense for product liability
· Burden of proof is on manufacturer.
· The manufacturer is not liable if he can prove that the victim:

1. knew of the defect (i.e. there was sufficient indication), or
2. could have known
· because there was sufficient indication but didn’t read, or

· because the victim has intrinsic knowledge (e.g. because he has used the product before), or
3. could have foreseen injury (e.g. by misusing the product, like riding a lawnmower backwards or the hunter example that got his eye hurt by the telescope of the rifle while firing.)
· Recalls (second paragraph) prevent you from liability when:
· You can’t detect original defect with the best state of the art equipment, and
· You’re not neglectful when you come to know.
[1474] Deals with type of injury (damages: moral, bodily, material) and type of fault (gross, simple):
· Simple fault:

· Can sue for moral damages (pain, suffering) – waiver is ignored

· Can sue for bodily harm – waiver doesn’t matter

· Can’t sue for material damages when there’s a waiver

· Gross fault: gross recklessness, gross carelessness, or gross negligence.
· Can sue for all three if it’s a gross (intentional) fault
· (waiver only works for simple faults)

Class Example: Bungee jumping, they forgot to weigh the prof (gross fault) and put elephant straps, which injured prof. bodily and ripped his jeans. Even though they made the prof. sign a paper saying they will not be liable and all risks will remain with the prof., this article says they cannot limit their liability for intentional or gross fault.
[1475] Coat check example
· Coat check guy must invoke limitations, and has burden of proof

· Must prove you were aware of the limitations, etc. at the time of the transaction
[1476] “Beware of Dog” sign not sufficient to eliminate liability.
[1477] Doing something stupid/risky doesn’t mean you can’t sue

[1478] Contributory negligence – proportionately share in the damages when more than 1 person are responsible (including victim), e.g.:
	Dog bites victim, victim on dog owner’s private property
	Bite = fault

On private property = victim’s fault

The dog owner and victim are each responsible for 50% of the damages, because the damage was caused by both parties’ faults.

	Dog bites victim, victim on private property where there’s a beware of dog sign.
	Because of the warning sign, seriousness of bite fault is lessened

The dog owner is responsible for 30% of damages, the victim is responsible for ~70%

	Dog is in owner’s house, victim breaks in and enters at 3:00 AM, dog bites victim
	The dog owner is responsible for 1% of damages, the victim for 99%


[1479] “minimization of damages by victim”
· Whenever you sustain damages you are obliged to minimize them

· If you can, you must avoid aggravation of damages

[1480] More than1 person causing damage, where anyone of them could have caused the damage (but the exact person who caused the damage is unknown)  = they’re all jointly and severally liable.
[1481] e.g. diplomat
Other notes:

“civil liability” = “personal injury” on exam

FINAL EXAM FORMAT:

2 ESSAY TYPE QUESTIONS

4 SHORT QUESTIONS

3 hrs

 How to answer questions:
1. describe theory

2. state which cases apply to the question and why?
3. apply in your answer
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     Usually small patrimonies











Corporation = federally chartered


Company = provincially chartered





QC “corporation” = legal person





Corp


(Canada)





Comp


(Quebec)





Legal Persons


e.g. corporations, partnerships,trusts


301 CCQ





General rules of mandate
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Shareholder A





ABC Inc.





Patrimony B





Shareholder B





Shareholder C





Patrimony C





Board of Directors





Patrimony ABC





Officers





Patrimony A





Corporate Veil:


Protects shareholders from creditors of corporation


Creditors can only sue corporation


Not permeable





Patrimony ABC





ABC G.P.





Semi permeable





Shareholder B





Patrimony B





Shareholder A





Patrimony A





Semi permeable





ABC





Limited Partners





Shareholders are jointly and severally liable





Creditors can go after shareholders’ patrimonies when ABC G.P.’s patrimony is gone
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 “Special”











Relative Nullity if absent (can vitiate or ratify)

















 Absolute Nullity if one of these absent (as if contract never existed)


					Impossible to ratify





Requires a court judgment, only loses capacity at judgment time

















Must go through probate





Doesn’t matter if it’s an accident because in C.L there are no accidents
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CIVIL LIABILTIY


Duty to repair





DAMAGES


Bodily


Material


Moral





CAUSE





Direct & immediate





FAULT


Rules of conduct


“Mom’s Rules”


Laws











� unvoiced or unspoken ;  understood without being openly expressed; implied


� Fiduciary Duty = the duty of trust


� Jointly and severally liable: no need to split financial consequences equally, can go after any or all


� Ratifies = “says it’s okay”


� Insolvent = “money problems”


� Minor = <18 years of age


� Protective supervision = “disabled, etc.”


� Patrimony: “invisible envelop in which you carry all your property”


� Enlightened = characterized by full comprehension of the problem involved


� Vitiated = To make ineffective; invalidate


� Vicarious = Acting or serving in place of someone or something else





