Who is an Employee & Employer?
[bookmark: _GoBack]Formation & Modification of the Employment Contract

Key distinction between working relationships

· Employees: “contract of service”
· Independent Contractors: “contract for services”

· Employee: engaged in a working relationship, they are in a contract of service. Vs an independent contractor whom is in a contract for services. These persons are more vulnerable to their employers. They emerge from the master-servant laws. We must pay specific attention to the two, the majority of laws apply to employees, and not protections/rights to independent contractors. Human right codes, do apply to all. Some courts, apply rights from employees, into independent contractors as well. The reality remains that they are subject to less legal protection. Many employers prefer independent contractors, as it proclaims a vast amount of flexibility for workers, furthermore, for employers are not regulated to form the normal legal agenda. If there is a legal issue however, the court system, evaluates the given contract and assumes the distinction regardless on how the employer wishes to categorize. 
Determinations of Employee are affected by contemporary systems of work organization
The control test: Where we are today in our economic world determines how we test the difference between employee & independent contractor. Monitored through the courts as there is no legislation. How much control does the employer has over your job. Present day, this is evolving, many employees are given much discretion. It has been reformulated, to see forth that the employer gives general tasks (specifications) 
Proliferation of self-employment
Due to competition & the need to reduce labour costs: Canadian employers are using more self-employed workers than employees

Tests for Determining Employee Status
1. Control -- The employee must be subordinate to the employer
2. Economic Dependence -- The independent contractor may not be as dependent, as they may have multiple employers
3. Integration -- Although a business does not belong to the employee, an employee is integrated into the business, whereas the contractor is an accessory to the business. 




Various Factors: Distinguishing Between Employee & Independent Contractor
1. Ownership of Tools & Equipment  If the person buys a substantial financial investment – independent contractor, small investment – employee 
2. Risk of economic gain & losses  when people are paid on an incentive basis (commission) does not necessarily mean that you are an independent contractor. 
3. Regularity of Employment  If a person works for one employer, then they are probably an employee. However this is not a strict rule, as many people work between multiple employees.
4. Right to delegate performance of the work  An employee does not have an opportunity to delegate work, whereas, an ind. Contractor can
5. Legal Status of the worker  Ind contractors usually incorporate (create a company for themselves) courts will look at more than simply the legal styling. 
6. Public Image  What is the worker’s image to the fellow co-workers and to the public, do they wear the uniform etc?
7. No Rule that home workers, part-time or casual can’t be employees  Employees can work at home just as independent contractors
8. Contractual Descriptions of the nature of the employment relationship  the final contract that was written to describe the relationship with the employer. The courts look at the economic situation, realizing that many times the employer is self-serving. 

Scenario
Employee or Independent Contractor?
· A doctor who practised his speciality from a hospital was given support staff, office space and a fee for his administrative duties. This was his only office and most of his compensation came from fees charged to patients. 
· Employee: of the hospital. He administered a department which was an integral part of hospital operations, the hospital benefited directly from his administrative duties and the staff and equipment were the property of the hospital.
Test for Determining Employee Status Inadequate?
· Dependant Contractor or Intermediate Status the middle ground between ind contractor and employee, the courts recognize this, not legislation  they are loyal to their employers, as they are entitled to certain legal protections, like reasonable notice of termination. These outlined would be implied into the contract 





Who is an Employer/ Complications?
1. if employee is transferred to another company
2.  if employer business is sold
3. employer  contracts with an outsider
Rule: employee cannot be transferred unless the existing contract is terminated and replaced by a new contract with the successor employer 
Courts want the employee to be aware of the contract when they enter into it. The law requires you to accept your contract. The employer standards act, protects your basic seniority rights. It does not protect anything above what is considered to be basic, can be removed with a turn of a new contract. The courts have begun to work with new employers as long as the new employer informs employee that the basic rights will only be met. The belief is that whoever signs the paycheque is the employer, on the flip side, it was held in 2009 that the employment agency is the employer, as they hold the ultimate burden. 

Who has legal capacity to enter into employment contract?
1. Sufficient mental competency  Reasonable person – legal capacity – there are protections surrounding people who have certain disabilities
2. Infants  People below the age of 18 cannot enter a contract, only if a judge suggests it is in your best interest can you be younger (can it benefit values, career etc) all provinces have laws surrounding ages that one can enter into a statutory contract. Children between 12-15 years old need consent from the bureaucratic office or parents to work.
3. Legislation that specifies qualifications  Technical or high skilled jobs require qualifications such as degrees//experience
4. Immigration Laws  Permanent residence can apply for all jobs. Visitors etc, must have a work permit, they need an employment authorization from Canada. 
	
Principles of Contract Law that Govern Formation of EC
· Offer
· Acceptance
· Consideration
Employment can be written or unwritten, in Ontario, if it is for a year or more, it must have a written contract. Generally, it is better for a written contract. The employer may put in a condition precedent, if this is place into the contract, both sides must act in good faith in that it must be honored. 

Determining Exact Terms & Conditions of Employment Relationship
· Express Terms  these are the exact terms that one needs to do
· Implied Terms  not actually written, courts will give effect to the unexpressed intentions to the parties
· factual intentions of the parties test
· Contra Proferentum  the employment contract should be drafted in clear and unambiguous language
· It is necessary to be vague in some cases as one cannot possibly predict each and every situation/aspect of one’s job. Negotiating this is also very costly and time consuming 
· Contra Proferentum  the employment contract should be drafted in clear and unambiguous language  if the court cannot interpret any ambiguity, they interpret any of these against the drafter (typically the employer) usually this favors the employee

Ceccol case
· Employee worked for 16 years with gymnastics federation under series of one year contracts
·  she was treated as a full-time employee in every other regard (e.g. attending meetings, regular performance reviews)
· after 16 years, the gymnastics club decided not to renew her fixed term employment contract and gave her three months’ termination notice, based on a one year contract.
· OCA held: employers cannot evade the protections of the law by labelling a contract fixed term when in reality the employee is performing continuous service for many years 

Employment Contract and impact of Law of Torts
· Fraudulent Misrepresentations  one party makes a statement of existing facts that knowingly is untrue or are being reckless on the truth. The other party relies on this statement and it is to their detriment (difficult to prove)
· Negligent Misrepresentations  one has superior knowledge, and they can forsee that the other party can rely on that party
. The problem is when the knowledge party makes a statement of fact when they don’t back it up (recruitment cases)

Queen v. Cognos (1993) SCC
· Queen had worked for 8.5 years as a chartered accountant in Calgary when he saw newspaper advertisement for Ottawa job
· During interview Queen was told that job involved major new project but interviewer failed to mention that project had not received final funding approval from company’s board (he honestly thought approval not an issue)
· Queen took job and moved his family from Calgary; funding was not approved and he was terminated several months later
· His contract called for 1 months’ termination notice
· SCC held:
· Yes the employer breached the duty of care owed to Queen during the hiring process.








Judy Fudge
 “New Standard Employment Relationship”
· Good Jobs (benefits, good pay, full-time) & Bad Jobs (poorly paid, contractual, less skilled workers, not standard work)
· Non-Standard or Precarious Work
· Solutions to Vulnerability of Workers
· - recognize unpaid work in the home – temporary solutions
· - raise minimum wage – temporary solutions
· - retraining programs – temporary solutions
· Recognize that the good jobs do not exist anymore
· Recognize Changing Nature of the Standard Employment Relationship
