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Employment Contract
· Express Terms
· Implied Terms

Employees Express Contractual Obligations
· Very few
· Include: basic pay, basic hours of work and vacations

Restrictive Covenant
· prevents the employee from competing with his or her employer within a defined area for a defined time after the employment relationship ends.

Restraint of Trade
· Is something which prevents an employee from running a business or being able to be employed as they see fit.
· Could be unenforceable unless the court determines that it is reasonable.
· Onus on proving it is reasonable is on the Employer.

Determining if RC is Reasonable
1. Protect a proprietary interest of the employer that the courts will recognize as worthy of protection.
2. Reasonable in terms of duration and geographical location.
3. Minimal impairment of the employees interest.
4. Not contrary to public interest.

Types of Restrictive Covenants
1.  Non- competition agreements: employer is able to protect its legitimate interests by contractually preventing the former employee from using employer specific product information, knowledge, customers or business opportunities.

2. Non- solicitation agreements: restricts the departing employees ability to solicit the employers clients, customers or other employees after leaving the employer.

3. Confidentiality agreements: employers are entitled to the protection of any of their confidential information (including-secret formulas, customer lists, client records, marketing strategies, pricing information, computer programs, contract renewal dates, and trade secrets).

Employees Implied Contractual Obligations
· give effect to the unstated factual intentions of the parties
· courts have developed a standardized body of particular obligations 

Duty of Fidelity
· duty of the employee to conduct herself in the best interests of the employer. 

Specific Implied Obligations
1. Obligation to advance the employer's business interests
2. Obedience and insolence
3. Absenteeism and lateness
4. Dishonesty
5. Drunkenness, sexual harassment and moral impropriety
6. Incompetent or negligent performance of the job
7. Duty to give notice of termination

Insubordination
· Mothersele was senior engineer who had worked for Gulf for 19 years
· He frequently criticized ER’s computer data security system 
· ER generally satisfied with Mothersele’s work but it became concerned with his negative attitude towards the company
· After one meeting with his boss, Mothersele sent ER letter that included statement he would purge his computer files and “leave no traces”
· ER took this as threat to destroy files belonging to ER
· Mothersele was summarily dismissed – he sued
· Not just cause
· Context:
· 19 years’ conscientious service
· Single incident 
· ER waited 2-3 days after receiving letter before taking steps to protect computer data
· Mothersele awarded 15 months’ pay in lieu of notice

Dishonesty
· McKinley  v. B.C. Tel. SCC
· McKinley, a chartered accountant, took a medical leave after 16 years’ of service
· He advised ER that he was interested in returning to a less stressful position
· ER offered him a severance package instead; McKinley sued for more $
· During trial, ER discovered that McKinley had previously received medical advice that he was capable of returning to his original job (with new medication)
· ER changed pleadings to allege just cause, based on dishonesty*
Held:  For EE - EE’s dishonesty was not sufficiently serious to undermine the employment relationship
· ER must consider “context” 

Specific Implied Obligations
8. Obligation not to wrongfully exploit or abuse the employer's business interests
a. the duty not to make a secret profit or other dishonest profit
b. inventions and copyright
c. working in competition with the employer's business
d. protecting the employer's confidential information

Fiduciary Relationship
· owe more expansive duties to their employers. 
· owe a duty of loyalty, good faith and avoidance of conflict.
· once having left their employ, a fiduciary remains in a position of trust and may not enter into a conflict between self-interest and the interests of their former employer.

When a Fiduciary Relationship Exists
· Test: Frame v. Smith   (SCC, 1987)
1. The fiduciary must exercise a relatively broad and independent discretion in handling the critical aspects of an employer's business
2. The fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests
3. The employer's business interests must be specifically vulnerable to the actions of a fiduciary

Westcan Bulk Transport v. Stewart (Alberta QB, 2005)
· A truck driver who delivered loads to a customer for 15 years and performed his job so well that the customer switched allegiance to the truck driver when he quit his job to open a new business.
· Court held: not a fiduciary on that account alone.
· employee had only limited scope for the exercise of discretion or power, and could not exercise that discretion so as to jeopardize the employer's business interests and had no special or unique knowledge about the employers or its customers business that would make the employer vulnerable. 

Duties/Obligations of Fiduciary Employees
1. The fiduciary cannot quit their employment in order to exploit the business opportunity discovered during the course of employment
2. The fiduciary cannot compete with a former employer for a reasonable amount of time after the employment has ceased. 
3. The fiduciary is bound proactively to divulge to the employer any information that can reasonably be expected to have an impact on the employer's business. 

New Definition of a Fiduciary Employee?
· Professor Robert Flannigan: believes there is no conceptual or practical distinction between ordinary employees or employees that have a higher fiduciary accountability.
· Courts are still unclear
· Imperial Sheet Metal Ltd. v. Landry (N.B. COA, 2007)

Question
· Do you think that fiduciary liability should be limited to those employees who occupy high managerial or executive positions, or those with authority and knowledge that exposes their employers to an above average level of vulnerability OR any employee who is given access to resources for the limited purpose of advancing their employers interest regardless of their position in the organization?

The Common Law Obligations of the Employer under the Contract of Employment

Implied Obligations
1. Duty of fairness
2. Duty to pay for work, gratuities and employee expenses
3. Duty to give notice of termination
4. Duty to provide work opportunities and job satisfaction
5. Duty to provide sick pay
6. Duty to prevent personal harassment and intimidation
7. Duty to provide a reasonably safe workplace
8. Duty to provide testimonials



