Cesare Beccaria: Crime and Punishment
During the time that Beccaria was writing “criminology” still did not exist completely. Faith and religion were less of an importance to people while science and proof, statistics in particular, became more important. There was a distinction between classical and positivist criminology:
· Classical: This emerges at a time where the social contract theorists came about. Intelligence and rationality are fundamental human characteristics that are the basis of what we use to come to human nature. They explain what, how, why, when, and where we do what we do. The key to progressing this is intellectual behaviour through education and training. Society is a product of people believing that the lives that they live are volatile. People decide what is in their best interest and strive to promote that. Crime is a product of free will. The actor has the ability to choose whether they want to follow or not; they have free choice. This is how society comes to be the way it is. Men weigh the benefits against the costs of committing a crime; this is the rational calculus. If the costs outweigh the benefits, the person will not commit the crime. If the benefits outweigh the costs, the person will commit the crime. In order to reduce crime, the cost (penalties) of committing it must be higher than the benefits.
· Positivist: This form of criminology becomes known from about the 1850s until the 1950s, after classical criminology. It is during this period when “criminology” really exists. Behaviour is a product of factors beyond control of the individual; there is no such thing as free will because it is determined by external forces; they are predetermined. People are not self-determinant agents. This all means that crime is not a product of free will based on previous dispositions. Punishment, therefore, does not get to the root of the crime; it is just attacking a superficial problem. It doesn’t prevent crime. In order to do so, the social, biological, and psychological roots must be attended to. Positivism states that science should be followed.
The problem is that abuse of positive law is abuse of government in society. This is similar to when Locke states that the right to make law comes from the people (positive law). This right is tied to responsibilities that the government has. When the government acts it has to give justifications to its actions. 

Beccaria and Locke are on the same page about the social contract and the concern about order. Beccaria is heavily influenced by the social contract. The problem for him is that when these laws are not followed responsibly by the government. Only a few people are ruling society in a monarchy which is what Hobbes and his book wanted for society. Abusive power, for Beccaria, is the problem about justice. There are two forms of justice:
· Divine and natural justice (principles of nature/natural law): This is immutable and constant. The relationship between two similar objects is always the same.

· Political justice (positive law): The values of society must change to adapt to that particular society. It cannot remind static. If it does then it is unjust.
The scale can move depending on the values of a particular society, but it must not be arbitrary, it must have reasoning. 

The only measurement of crime is the amount of harm done to the nation. Each singular act does harm to the nation which is why punishment is necessary. When you inflict punishment, you must account for the degree of crime; the most harmful crime being treason, then murder, then theft, and then the violation of the law through action or non-action that does harm to the public good. Punishment is used to balance crime. It is a political obstacle to the violation of the law (a crime) to induce men to act accordingly to the law. The crime committed will not only do harm singularly, but it will affect everyone in the society as well, one way or another. This is why punishment is important – it aims to protect the nation and uphold the public good. The public deposits communal power to the government in order to protect themselves and their property (social contract theory: similar to Hobbes and Locke).
The purpose of punishment:

· Punishment isn’t about torture or torment against humans. There should be a calibration between this and the crime committed in order for there to be justice. The government cannot abuse their power against its people.

· Punishment isn’t about undoing a crime that has already been committed. The goal of it must be for the future since the act cannot be undone.
· The purpose is the deterrence from new crimes or fresh harm. There are two types of deterrence:

· Specific: The punishment is towards the offender himself to ensure that he will not commit another crime. 

· General: There is a ripple effect of punishing the offender; the rest of society gets sent a message. 

Beccaria is a strong advocator of proportionality between crime and punishment. If everyone who commits a crime is punished in exactly the same way no matter what type of crime it was, there isn’t anything preventing someone from committing a harsher crime. This is where the place of the body and the place of the mind come in. The rationality of a person is where you want to make a lasting impression. The focus is largely on an action (doing something) more than the actor because we are concerned with justice which requires impartiality. In order to access the mind, pain is inflicted on the body which acts as the canvas. This works because people are rational and they will understand their fault through the pain.
There are 7 rules of punishment (one of them has been split up into two parts so in reality there are only 6).
· The law should be public, clear, and simple. If it doesn’t capture these things, it doesn’t allow you to plan your life. The government could potentially be punishing people of a crime that they didn’t know existed.

· The punishment should be absolutely necessary. If it is not then it is an abusive power and is unjust. Also, if the punishment is too harsh for the crime it is unjust as well.

· Punishment should only be administered when the certainty of guilt is found. Since you can never be 100% certain about guilt, the probability of guilt must be higher than the probability of innocence. 
· Where the cost of doing something is more than the benefit, then a rational person wouldn’t commit the crime. The worse the crime is, the worse the punishment should be. Justice states that the amount of pain inflicted must be proportional to the crime.
· There must be promptness and celerity in the punishment. It is more effective if it is done as close to the commission of the crime as possible. The general public will be able to connect the crime with the punishment. Also, it is not fair for the criminal to be in a state of limbo and unknowing.

· We want mildness in punishment. This hinges on certainty. The inevitability is crucial to punishment if the government is trying to prevent crime.

· Without the certainty of punishment the rational calculus doesn’t work because people are not certain about the punishment. This means they cannot weigh the benefits and the costs of committing a crime.

Capital punishment is unnecessary and unjust because the state doesn’t have a right to kill. When it does, it is enacting a war against people/the person. Locke believes that the government can kill people while Beccaria believes that it cannot. He says that it would be an excess of the punishment that is needed. Also, the single act of killing someone doesn’t deter anyone. If you have a prolonged act of punishment there is a constant reminder of the existent of punishment. Capital punishment is too short and doesn’t have any real benefit. The deterrence effect is lost because the hangings were just carnivals. The people who witnessed them were drunk and couldn’t understand the seriousness of the hangings. 
The two times that capital punishment is acceptable are:

· Where an individual has upon himself the resources to threaten the well-being of the nation.

· Where it can be shown that killing someone will deter others.

Beccaria’s starting position was the justification of punishment and then he moved on to discuss the effectiveness and efficiency of it. He seeks to give and not just to take away. 
The laws that are passed are not always properly done; there is often need for interpretation. The interpretation of law is an evil. The need for it means that people are left in the dark and they don’t understand the law. This is an abusive power. People do not know what they can or cannot do so they cannot plan their lives. Society doesn’t elect the judges; they elect politicians. This means that people who weren’t elected are creating the rules.
