COMMERCE 393  SKELETON ANSWERS TO POST-MIDTERM REVIEW QUESTIONS

These are not model answers to the review questions - they just provide you with some guidance as to the main points to be raised.  In an exam, the most important thing to do is EXPLAIN THE LAW  FULLY.
#1

a)

Cloverdale will be bound by what Mainland does on its behalf; Mainland is its agent with actual authority.

A misrepresentation is a false assertion of fact that induces a party to enter into a contract.  It is pre-contractual and by the other party to the contract.  Jasmine’s can sue Mainland successfully for the misrepresentation contained in the advertisement – that the bulldozer was in “perfect working order”, whereas it was actually in poor shape.

The exemption clause said the buyer was not relying on representations by the seller.  As the misrepresentation is fraudulent, the exemption clause will not prevent Jasmine’s from suing.

The normal remedy for misrepresentation is rescission – restoring the parties to their original positions.  It must be asked for promptly and it must be possible to resort the parties to their original positions.  Jasmine’s can rescind because she did so promptly.

b)

Bank of NWT is holder in due course of a negotiable instrument because it is an innocent third party that took the cheque through endorsement.  It can sue the drawer and all endorsers and is not subject to the equities between the parties.  The stop payment will have no effect on a holder in due course.  The Bank will be successful against Jasmine.

#2

A professional owes a duty of reasonable skill and care to a client.  To limit liability the professional could consider a clause in the contract with the client limiting liability.

A professional also owed a fiduciary duty to the client – to act in good faith in the best interests of the client and not to engage in a conflict of interest without full disclosure and consent.  The professional should fully disclose any conflict and get consent from the client.

To the public at large: no duty owed - only if there is a special relationship (limited class the professional know will be relying on the advice for a particular purpose.).  To avoid liability, don’t give gratuitous advice, or only under disclaimer.

#3

This is government action and subject to the Charter.

It offends s.15, which applies to vulnerable groups including non-citizens.

It is not saved by s.1(reasonable limits) because the means are not appropriate to the ends – the citizenship requirement has not obvious connection to increasing employment amongst B.C. residents, who may or not be citizens.

The requirement would be struck down as violating the Charter.

The provincial government could use its power under s. 33 to override the Charter.

#4

Len sues the restaurant, POP’s and Glassworks.

The restaurant should be liable for breach of s.18b which says there is an implied term as to merchantability in a dealer sale by description where the defects are not obvious.  It would also be a breach of s. 18a which says there is an implied term as to suitability in a dealer sale if the buyer makes a purpose known and relies on the seller’s skill and judgment and it is not a sale under a trade name.  A defence might be that the sale was of the contents of the bottle and the contents were merchantable and suitable.

As manufacturer POP’s owes Len a duty of care, but Len would have to show POP’s action fell below a reasonable standard. Likely the action would not succeed because POP’s would demonstrate that it was Glassworks and not POP’s that was responsible for the defective bottles.

Glassworks as manufacturer would owe Len a duty of care.  The bottles were defective and likely it could be shown that Glassworks did not exercise reasonable care.  Len’s harm was caused by the defective bottle,  Len’s damages are reasonably foreseeable.  The fact that more damages were suffered than would have been suffered by a normal victim is irrelevant – Glassworks would be liable for the full extent of the injury (Thin Skull Rule).

Each of POP’s and Glassworks is a separate corporation and a separate legal entity.  POP’s would not be responsible for Glasswork’s negligence (unless a partnership could be shown). 

Shareholders, directors and officers have no personal  liability, so it make no difference that they are the same for both corporations.

#5

To define terms, the court should look first to dictionary definitions (the strict approach). The dictionary definition of accident and disease are ambiguous, and might or might not apply in this situation.  

When there is ambiguity, the court can take a liberal approach and consider surrounding circumstances.  One can consider the negotiations, and her conversation with Citadel would be relevant in interpreting the exception.  

This is a contract drafted by the insurance company and so contra proferentem would also be applied.  The ambiguity would be interpreted in favour of the party that did not draft the contract, and Kelly would likely be covered.

#6

The fact that Amy’s parents signed a waiver would have no effect; contracts with those under 19 are unenforceable against the infant.

Although employers are vicariously liable for torts committed by employees in the course of employment, the school would likely not be liable even if the driver were found negligent; the bus company was an independent contractor.

Was the bus driver negligent?

He would owe passengers a duty of care because it would be reasonable for him to foresee that they would be affected by his actions. 

Did he fail to exercise reasonable care in not inspecting the brakes?  He would have to meet the standard of the reasonable bus driver.  Is that what is normally expected of a bus driver?  

Maybe he was careless in not telling the students to wear their seatbelts.  But maybe he did tell them.  

If he were found to be careless, it would have to be shown that his breach caused harm.  Had he

Inspected the brakes or told them to wear their seatbelts would Amy have been injured in any event?

Damages would be reasonably foreseeable as this is the type of injury one would expect.

If the bus driver is negligent, the Coach Lines will be vicariously liable as employer.  If the Coach Lines failed to inspect the brakes, they might be found independently negligent.

The teachers might be found negligent for not enforcing seat belt rules, and in that case the school would be vicariously liable (or the school board),

If both teachers and the drivers would found contributorily negligent, liability would be apportioned according to the degree of fault, but liability would be joint and several, and Amy could recover the full amount of her damages from either or both.

Amy might be contributorily negligent; probably a reasonable 14 year old should know to wear a seat belt without being told.  If she were found contributorily negligent her damages would be reduced according to her degree of fault.

#7

To use the defence of duress a person must show threat of violence or imprisonment or severe improper economic pressure., Undue influence arises out out of a special relationship that creates domination so the person entering into the contract is not doing so voluntarily.  An unconscionable contract is an unwise contract coupled with some obvious gross disadvantage.

#8

If an agent appears to making the contract on its own behalf, the agent will be liable in contract.  The agent is also independently responsible to third parties in tort.

#9

A cheque is a negotiable instrument and PT is holder in due course of a negotiable instrument (an innocent third party that takes the negotiable instrument through endorsement). 

A holder in due course of a negotiable instrument can sue the drawer and all endorsers, and is not subject to the equities between the parties   

The stop payment is an order to one’s own bank but has no effect on the rights of a holder in due course (Sarkar case).

#10

Although Evangeline had no actual authority to enter into the contract, she will be found to have acted with apparent authority if it can be shown that Mega created in impression that she had authority to enter into the contract on its behalf. .  

By making her its president, Mega would likely be found to have created the impression of authority.  Mega is bound.  Mega can sue Evangeline for breach of her contract of agency.

#11

The question is whether TR owed the debenture holders a duty of care.  

Though TR could reasonably have foreseen that debenture holders would rely on the audit, that is not a close enough relationship to create a duty of care.  The debenture holders would have to have been part of a limited the auditors knew were relying on the statements for a known purpose, in circumstance where one would assume that the auditors were undertaking responsibility.  Liability depends on whether TR knew that the statements would be used specifically for this purpose-if so TR probably did not follow GAAP, breached a reasonable standard of care, and will be liable to those who can show they relied on the statements.

#12

As Mitchell is Jones’ lawyer, there is a special relationship creating a presumption of undue influence, so it will be assumed that Jones did not enter into the transaction voluntarily.  Mitchell should insist that Jones get independent legal advice.
