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Advantages of L.S.A 
· fast results 
· No lawyer required 
· Can obtain reinstatement if dismissal unjust 
· However not for management 
· Minimal compensation 
· Not applicable during probationary period 
· An employee who feels that he was dismissed for a not sufficient cause (with 2 years of service) may within 45 days complain to Commission des norms du travail 
· If this holds true thank can: order reinstatement, payment, render fair and reasonable decision 
Disadvantage of L.S.A
· You do not get damages
Employer must give written notice (only this may be used in court)
Employment at will >> employers may dismiss their employees at will
· For good cause 
· For no cause
· Morally wrong cause
· Without legal issues
Length on notice for uninterrupted service
· <1 year – 1 week 
· 1-5 years – 2 weeks
· 5-10 years – 4 weeks
· 10> - 8 weeks
Does not apply if: 
· <3 months 
· Fixed term contract 
· Layoff due to superior force
*Civil Code* Job Ownership >> Job is as property not contract cannot be taken away without due process 
**KING vs. BIOCHEM**
Employee obligation
· Do work 
· Accepts employer’s instructions 
· Subordination  (insubordination means the refusal of employers instructions)

CIVIL CODE OF QUEBEC: CONTRACT OF EMPLOYMENT  
2085	Contract of employment 
· written or not, limited duration, for payment, under subordination 
2086	Contract 
· Can be indeterminate or fixed contract
2090 	Tacit renewal of fixed term contract
· The contact is automatically renewed if the employee continues to work for 5 days after the expiration of the contract without objection from employer, termination must be notified
2087	Employer obligations
· Allow performance of work
· Pay 
· Protect health, safety and dignity
2088	Employee obligations			**Hasanie vs. Kaufel**
· Perform work with prudence and diligence (Fiduciary Duty)  
· Act faithfully and honestly 
· Not use confidential information obtained in job
· Respect the obligations for reasonable time after leaving job
· Permanent obligation regarding reputation and privacy of others 
Proprietary right vs. General Knowledge (Ways to identify if Information is CONFIDENCIAL)
Is it common knowledge to the public?
Is it common knowledge in the industry concerned? 
Was the information protected by the company?
What is the information of value?
Effort, time, and money spent to develop?
Level of difficulty to reproduce
Insider trading
Buying or selling securities while in possession of non public information 
A stock in the company will generally rise after an acquisition is announced
Securities and Exchange Commission (SEC)
All employees are obligated to safe guard the company’s confidential information and trade secrets
Conflict of interest (Fiduciary Duty) 		**Hasanie vs. Kaufel**
Actual conflict or Potential conflict
Companies deal with conflicts through codes of ethics 
· The value of the gift
· Purpose of the gift
· Circumstances in which the gift was given
· The position of the person receiving the gift
Whistle blowing 
Disclosure of confidential information for general interest is not liable 
Examples: 
Production of defective vehicles, Dumping hazardous material/products, Misuse of pension of funds, Sale of unsafe foods/products
3 types of whistle blowing – PROTECTED!
1- Internal: the employee attempts to disclose within the company hierarchy
      (Employee is still working in the company)

2- External: the employee attempts to disclose to an outside authority 
(Employee may still work in the company but the company is not doing anything about it)

3- Aluminums/Alumni: the employee no longer works for the wrong doer
2089	Non competition agreement
· Stipulation must be in writing
· Express terms i.e. give specific details to what it covers
· May be signed before, during, or after expiration of employment contract (usually signed when hired)
Nature of the agreement
Undertaking not to compete with the employer or to participate in any way in any business which does the same type of activity as an employee, an investor or a partner, directly or indirectly
Limits to the obligation		**A.R. Medicom vs. Bergeron**
The following items must be specified: Time, Place, and Type of employment
Cannot be more than what is necessary to protect the legitimate “business” interest of the employer otherwise becomes invalid (Employees have the right to earn a living)
Factors to determine if reasonable or unreasonable   
· What is the employee’s responsibility?   SPRINGBOARD EFFECT???
· What is the territorial activity of the employer?
· What is the competitive level of that industry?
· Is this a key employee?
· Ability to harm your business due to intimate knowledge
The burden of proof    **Copyfax vs. Lambert**
· Employer must prove that the clause is reasonable : in time, space and type of employment
· That he has a legitimate business interest
· Failing which contrary to public order- invalid, not reduced
2091	 Termination of indeterminate contract   **King vs. Biochem & Dube vs. Volcano
Anytime by either party terminates with notice, it must be reasonable time taking into consideration:
· Nature of the employment (Level of responsibility)
· Duration of the employment
· Special circumstances in which it is carried out:
· long training
· left a previous job
· isolated area
· special duties or contracts
· duration of the employment, that is the longer the employment the longer the notice and vice versa
2094 	Unilateral resiliation (abrogation, abolishment)
· by either party for just cause without prior notice
Must be for a serious reason (serious reason does not mean legitimate reason)
By the employer (Dismissal with cause)     Must escalate sanctions in writing
· Insubordination
· Theft 
· Prolonged absence 
· Incompetence
· Violation of policy 
· Disloyalty 
· Violating confidentiality 
By employee (I quit)
· Non payment 
· Safety put at risk 
· Unlawful activity by employer (i.e. fraudulent telemarketers)
· Harassment  
2095 Effect of Non-competition agreement 
If dismissal is unjustified or gave the employee a reason to quit  the non-competition clause is without effect 
2096 	Employee may get a certificate of employment stating only the names of the parties, duration and nature of the job
2097 	Sale (alienation) of business does not terminate employment (jobs are protected) 
New employer must respect employment contracts (and can only terminate by giving proper notice in accordance with ART 2091-reasonable)

Contract for Services >> Independent Contractors 
- Contract for services is the hiring of an independent contractor for an agreed upon price 
- Government prefers employees due to taxation and therefore looks at the subordination relationship 
· There should be no subordination 
· The contractor should have his own tools 
· The contractor should bare the loss if superior force acts 
· Exclusivity???
1458 General Contractual Liability 
Every person must honor contract obligations if fails must repair injury damages
· Bodily 
· Moral			** KING got moral and material
· Material 
These rules are of public order therefore cannot be contractually limited ****
>> Assessment of Damages –Punitive damages (damages to teach a lesson) assessed by how much at fault and how much is available at their disposal 
1463 	Employer is liability for employee actions 
· Liability for injury caused by employees while in performance of their duties 
· However employer may have recourse against them to recover what he pays to third parties 
 			(Trans-Quebec Helicopter, Sutton Realty)
81.18 ---- ask Camilla 



King vs. BioChem
Facts: 
· King would report to Dr. Terry L. Bowlin 
· Fired less than a year after being hired (Nov. 18th 1996 – Sept. 8th 1997)
	King
	BioChem

	-suddenly fired with no escalation of sanctions
- no written warning
- Her team was recommended for award
- probation period was cut shot 

	-gave due warning 
- insubordination
- lack of respect for colleagues
- claim verbal warnings 
- claim that performance deteriorated              




Ratio Decidendi: 
-Aug 6 – meeting with Mr. Grey claims to have given warning however confirmed possibility of further stock options  
- King was a credible witness Mr. Bowlin lied (vague, rude) 
- If employee terminated without cause he must compensate and BioChem did not 
- Job ownership 
- Notice must take into consideration nature of job, duration, and special circumstances (King relocated) Indefinite duration > 12 months notice
- Burden of proof by employer failed
- DISMISSAL WAS WITHOUT CAUSE
Damages: (Contractual Liability- must honor contract if fails must pay damages [1458])
-loss of stock options, vacation pay, relocation, moral and material (did not let her get her agenda), reputation (tight knit industry), loss of benefits (taxes) – did not get loss of bonus because could not calculate 
                            
Decision: BioChem compensates Dr. King with interest 
Dube vs. Volcano Technologies 
Facts: 
- Dube was terminated by Volcano 
- Contract of Employment states that in order to receive annual bonus Dube needs to speak to Jean- Yves Cote and if fired for a serious reason compensated under LSA 
- Fired due to economic reason not serious 
- He was paid two weeks salary according to the mentioning of the LSA in the contract and never asked for his bonus before

Ration Decidendi:
- Indemnity (compensation) was not discussed by the parties
- The reference to the LSA is only appropriate to a serious reason (behavior) 
- Renunciation must be clear and unambiguous mentioning LSA is not enough 
- Termination of indeterminate contract must consider nature of the job, duration, and special circumstances

Decision: 
Court gives indemnity of 8 weeks instead of original 2 weeks (so 6 more) due to consideration under Civil Code termination of indeterminate contract however no bonus because did not talk about it and not car because no longer travels to work. 

Hasanie vs. Kaufel
Facts:
- Plaintiff (professional at a high position) claims he was constructively and unjustly dismissed after acquisition of Kaufel
- First notification came in an announcement of reorganization and he was not on the structure
- Second notification in form of letter with end date and severance package 10 months  
- Defendant claims that they had cause to dismiss 
- July defendant found out that Hasanie was attempting to purchase Dynergie (competition) 
- Breach of Trust, conflict of interest and was not collaborating in investigation therefore fired him immediately 
- Hasanie tried to claim that he had permission of the previous management which was a lie 

Ration Decidendi:
-Breach of trust
- Breach of employee duty of loyalty because of high position had access to competitive   advantage information
- Conflict of interest (held to a higher standard because professional 
- Discovery of breach even after notification allows for dismissal with or without cause and without notice and is justified in not paying severance package 
- Unilateral resiliation where ending contract without notice is allowed for serious reason  

Decision:
-Plaintiff’s claim is dismissed he get nothing 

3 types of Injunctions
Provisional- 10 days other party is not aware
Interlocutory- both parties are aware 
Permanent  

Copyfax vs. Lambert
Facts: 
-Copyfax application for interlocutory injunction against former employee based on non-competition clause
- The non-competition clause signed states:
Place: Laval and Montreal and 25miles surrounding “it”
Time: 14 months 
Type of employment: directly, indirectly with competitors
Return all materials 
-Lambert challenges burden of proof (are the restriction reasonable proven by employer)
- $6000 for training to pay back 
- adverse side effect on Lambert’s young family 

Ration Decidendi: 
-The term IT is ambiguous and 25 miles is too big 
- 14 months is not evident to be need and is beyond reasonable 
Contract drawn up by party not negotiable so had to sign to obtain job (1379)
· Not fair because company contract vs. young and inexperienced 24 year old
-The contract as is prevents the defendant from earning a living which everyone is entitled to
Balance of Conveniences >> Test Applied and favor employee 
 
Decision:
Copyfax is granted injunction but not for the non-competition clause
Lambert must stop doing business with Copyfax clients and return all material in his possession 

Medicom vs. Bergeron
Facts: 
-Medicom petition for provisional, interlocutory, and permanent injunction and safeguard order with regard to two non-competition clauses 

	Bergeron
	Hubert 

	Time: 2 years
Place: Nothing *unless prove world wide
Type: similar activity or in competition
	Time: 3 years
Place: All of Canada
Type: similar activity or in competition



Ratio Decidendi: 
- Burden of proof – stipulation should be limited to the legitimate interest of the employer 
- Both clauses go beyond reasonable protection of the employer because prevents employees from earning a living (2089)

Decision:
- Dismiss safeguard order with costs 
CONTRACTS

1378 	A contact is:
· Agreement of wills by which one or several persons obligate themselves to one or several other persons
· An undertaking to do something (prestation means the thing in the contract that you are obligated to do) the performance of the obligation such as payment
· A contract is the law between the contracting parties (a contract is not different than a law is, only that there is a limited application it applies only to those two people who signed the contract)
· Contracts are formed by a meeting of the minds (agreement of wills covered of same things covered by the minds of the contract), of two or more individuals
· This meeting of the minds occurs when a party to the contract issues an offer to contract and the offer is accepted
1379 	Contract of adhesion no negotiation precedes the signature (e.g. airline ticket) in other words you adhere to the contract the other party presented to you **COPYFAX vs. Lambert**
· The opposite is mutual agreement
1380 	Synallagmatic (bilateral) both parties agree to perform an obligation reciprocally  
· The opposite is unilateral
1381 	Onerous contract means for payment 
· The opposite is gratuitous 
1382 	Commutative contract the details are known by both parties
· The opposite is aleatory contract the extent of the obligation is not yet known 
Ex. purchase at a given price of as much as a farmer can grow
 
1383 	Instantaneous means a one time performance which extinguishes the obligation
 		Ex. buying a car in one bulk payment
 
· The opposite is successive performance contracts require successive performance  
Ex. Employment, paying a lease
1384 	Consumer Contracts are for personal needs, not business (consumer is a natural person not legal person purchasing something for personal use not business use 

Cancellation of the contract for services 
· 2125, the client may unilaterally resiliate the contract 
· 2129 upon cancellation a client sometimes has to pay a cancellation fee

1385 	Freely exchanged consent to contract
Between persons having the legal capacity to contract
· Age (that is minors)/ emancipation/interdiction (that is mentally incompetent adults)- protective supervision
The contract must have a valid cause
The contract must have a legal object
Also certain contracts must have a special form to be valid (i.e. wills, marriage, contracts, hypothecs (meaning mortgage))
Cause of contracts
1410: the cause is the reason why the parties enter into the contract
· the cause need not to be specified
1411: a contract whose cause is prohibited by law or contrary to public order is null
· (the printer that produces money example)
Object of the contract
1412: the object of a contract is the juridical operation envisaged by the parties 
· (the type of transaction)
1413: a contract whose object is prohibited by law or contrary to public order is null
· ( selling your kidney or narcotics)
1386 	Freely exchanged consent
· Consent must be freely given
· Exchange of consents may be express: i.e. written acceptance or tacit (barber shop example)
· Shrink wrap contract (shrink wrap is look it up from the internet)
· Click wrap (similar to shrink wrap but concerning downloading software where you click to agree to the terms of the license you click that is agree and wrap up)
· Browse wrap (some websites that warn you before you open new pages or websites so you click and agree for example bombardier example with the technical airplanes information)
· Consent cannot have been given in error, by way of fraud or in conditions of lesion 
1400 	Error
Vitiates (to make faulty, ineffective) consent where it relates to nature of the contract, object of the prestation or anything that was essential in determining that consent

An inexcusable error does not constitute a defect of consent***
Ex. Marriage you are a dude woaaah
1401 Error induced by fraud committed by one party vitiates consent
· Fraud = misrepresentation
· Whenever, if not for that error, the party would not have contracted, or would have contracted on different terms
· Fraud may result from silence or concealment of relevant information
1402 Fear of serious injury
· Induced by violence or threats exerted or made by or known to the other party vitiates consent  
1403 Fear
· induced by the abusive exercise of a right power or by the threat of such exercise vitiates consent (threat of law suit)
· S.L.A.P.P
· Strategic lawsuits against public participation
1404	when contracting person has >> power than the other, and uses that power to impose his will – takes away your freedom to act

1406 Lesion (exploitation)
· Exploitation of one of the parties by the other, which creates a serious disproportion between the prestation of the parties
· A serious disproportion between creates a presumption of exploitation
· For minor or protected person, the extent of the obligation can vitiate the contract (think: 8-year old trying to buy a car)

1405 	Except the Consumer Protection Act, lesion applies to minors and persons under protective supervision
1408	In the case of a demand for the annulment of a contract on the ground of lesion the court may maintain the contract where the defendant offers a reduction of his claim or an equitable pecuniary (fee) supplement 
1407 	Annulment 
In the case of error occasioned by fraud, of fear or of lesion, apply for annulment of the contract
May also claim damages or apply for a reduction of his obligation equivalent to the damages if he prefers that the contract be maintained
· 1416: any contract which does not meet the necessary conditions of its formation may be annulled
· 1439: a contract may not be cancelled except on grounds recognized by law or by agreement 
1422 	Effect of nullity
A contract that is null is deemed never to have existed and each party is bound to restore to the other the prestations he has never received
Ex. the buyer returns the product and seller refunds price
1432	Interpretation of contracts
No interpretation when contract is clear
In case of doubt, interpret in favor of the person who contracts the obligation and against the person who stipulated it
In all cases, it is interpreted in favor of the adhering party or the consumer
1436 	Illegible or incomprehensible clause 
Null in a consumer contact or a contact of adhesion if the consumer or the adhering party suffer injury 
Would a reasonable person find it incomprehensible? 
Unless the other party proves that an adequate explanation of the nature and scope of the clause was given 
1437 	An abusive clause
Null in a consumer contract or contract of adhesion or the obligation arising from it may be reduced
Abusive if excessively and unreasonably detrimental to the consumer or the adheiring party
· a clause which departs from the fundamental obligations of the contact that it changes the nature of the contracts
· unreasonable interest and penalties
1604 	Specific Performance 
· Creditor does not force specific performance in cases which admits of it, he is entitled either to the cancellation of the contract or resolution 
· however if the default of the debtor is of minor importance he is only entitled to a proportional reduction of his own obligation unless the minor default occurs repeatedly 
· If the obligation cannot be reduced the creditor is entitled to damages only
1590	Right to Enforce Performance 
An obligation confers on the creditor the right to demand that the obligation be performed in full properly and without delay 
1) Force specific performance of the obligation 
2) Obtain in the case of a contractual obligation the resolution or resiliation of the contract or the reduction of his own correlative obligation 
3) Take any other measure provided by law to enforce his right to the performance of the obligation 
Ex. an injunction: no damages required but clear breach of contract ***Guzzo Case***  (Cineplex would operate theatre or claim damages (1458- general contractual liability)

Cancellation of the contract for services  2125, 2126, 2129
1622    Penalty Clauses
· a penal clause stipulates that the debtor will suffer a penalty if he fails to perform his obligation
· A creditor may enforce a penal clause instead of the specific performance of the obligation
· But in no case may he exact both unless the penalty has been stipulated for mere delay in the performance of the obligation 
1623    A creditor is entitled to the amount of the penalty without having to prove injury 
· However the penalty may be reduced if the creditor has benefited from partial performance or if the clause is abusive  
***Common to have penalty for in non-competition clause (starting competitive business)


 (
Fault 
 causing
 damages
 
There has to be a direct connection between fault and damages
)CIVIL LIABILITY
1457      Duty to abide by rules of conduct 
· Can be on purpose or accidental 
· Legal or illegal 

Able to understand the consequences of his actions and fails, therefore responsible for any injury he caused another and is liable for reparation bodily, moral, and material
Vicarious Liability – one person liable for another person’s actions 
1458      Everyone has duty to honor his contractual undertaking failure will result in liability 
1459      Vicarious Liability of Parents 
· Parent is liable to reparation for injury caused by children; unless
· Deprived of parental authority, (not custody) 
· Prove that parent committed  no fault regarding custody, supervision or education (upbringing, raising the child) 
1460      Vicarious Liability of Educators 
· Educators, schools, day care centers who are entrusted with custody, supervision or education 
· Liable for period they have custody 
· A person acting gratuitously or for reward (for ex: babysitter or grandmother) is not liable unless they committed a fault 
1461     Vicarious Liability of tutors and curators 
· Adults under protective supervision 
· Tutors and curators not liable unless 
· Gross negligence (allowing a kid to play with matches) 
· Deliberate act 
We don’t want to discourage them from acting in this capacity therefore not liable
1462     Act of the person under protective supervision must be a wrongful act, not an accidental 
1463     Employers Vicarious Liability for Employee Actions 
· Liability for injury caused by employees while in performance of their duties (see Trans Quebec helicopter, Sutton Realty) 
· He may have recourse against them to recover what he pays to third parties 


1465    Movable Property
· Anyone having custody of movable property is liable to repair injury it has caused unless: 
· Proves he is not default 
· I.e. prove someone else (owner) is at fault 
Custody is used because ownership is not always easy to prove for movable property 
1467 CCQ: Immovable’s 
· Owner is liable for damages caused by its ruin (i.e. deterioration) resulting from: 
· Lack of repair or 
· From a defect of construction
1466 CCQ: A Vicarious Liability Animals 
· Owner of an animal is liable to reparation for injury it has caused whether; 
· It was under his custody 
· In custody of a third person 
· Had strayed or escaped 
· A person making use of the animal is also, liable 
1468 CCQ: Manufacturer’s Liability 
· Liability for damages caused by safety defects 
· Applies to movable objects and movables incorporated into immovable’s (buildings) 
· Liability applies to manufacturer 
· Also applies to: distributor, supplier, wholesaler, retailer and importer (computer example) 
1469 CCQ: Definition of defect 
· Product does not afford the safety which a person is normally entitled to expect 
· Examples of such defects: 
· Defect in design 
· Poor preservation 
· Poor representation of the thing 
· Lack of sufficient indications regarding risks of use 
· Lack of sufficient indications regarding dangers it involves 
· Lack of sufficient indications regarding as to safety precautions to use 
Limitation of Liability 
· 1470: superior force/act of God 
· Unforeseeable and irresistible event 
· 1471: Good Samaritan not liable if in good faith and absent gross negligence or intentional fault 
· 1472: disclosure of trade secrets for reasons of general interest such as public health or safety 
