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January 17th:
[bookmark: _GoBack]Common law: based one past presidents not codified judge made law.
The Canadian charter of rights and freedoms:
· The Canadian charter of rights and freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society. 
Because it constitutionally guarantees certain rights, implies that these freedoms are absolute cannot be limited. Sets limits on the rights and freedoms as long as these are reasonable prescribed by law demonstrably justified in democratic society. The guaranteed freedoms are not absolute they can be limited to protect other rights. Freedom of religion, press, expression, fair trial rights legal rights all these are absolute would not make sense, where would you be? Someone needs to make a judgment of which right is more important than the other right. Limited by legislation by laws that are reasonable limits on those guaranteed rights. 
1982  the charter was established in April of 1982, the queen signed constitutional documents. Gave Canada its charter of rights.
·  Charter is organic document that can be modified and emended as we evolve as a society. 
· Charter caused funadament changed on how we look at govt and the law. And how govt looks at its citizens and how the legal looks at citizens 
Prior to the charter we had legislative parliamentary supremacy: meaning the provinces or the federal govt were supreme in the fields of legislative activity that was granted to them by section 91&92 old bma act? Legislative authority or rights or the respective govts and as long as they legislative within their fields of their authority they could not be touched and the courts could not do anything. Jurisdiction. This level of govt had the power to legislate in the area which was a focus of that legislation. Ex: if provincial gvt acted criminal laws they were said to be beyond the powers of the legislation. Power of the fed govt. only the fed govt could legislate in the area of crim law. If the fed govt that passed a law having to do with education for ex it would be judged by the judges to be ultra viries of the prov govt. neither govt could ‘step on eachotehrs toes’ as long as they legislated in the area where they were in power to do so, the courts couldn’t make a judgement.. that changed tho in 1982 gave the courts the power to make judgemtns on the quality qulatitavily of legislation whether provincial or federal.
Constituionaly guarntees these rights.  Jurisdiction is important still but the difference is even id it validly passed intraviaries (sp?): within the power of the legislation of parliament. 
· See cases in CUlearn… . . . .. 


Guaranteed rights:

· Section 2: fundamental freedoms
· Sections 3-5: democratic rights
· Section 6: mobility rights
· Sections 7-14: legal rights (11d presumption of innocence/open trial) right to be tried in an open and unprejudiced court. 
· Section 15: equality, before and under the law meaning that you have equal rights in Alberta as you would in PEI, Ontario etc... The rights are national. So you can’t have a law that allows one law there and not in another province… 

Other important sections:

· Section 1: limitation clause, these rights are guaranteed but in certain context/circumstances can be limited. But the limitation has to be a reasonable one. Justifiable in democratic society/
· Section 24: enforcement/ judicial review
· Section 32: application
· Section 33: notwithstanding clause
· Section 52: primacy of constitution, whether laws are constitutional or not.

2. Everyone has the following fundamental freedoms:
a. Freedom of conscience and religion
b. Freedom of thought, belief, opinion, and expression, including freedom of the press and other media of communication. Not just speech, freedom of expression includes the way you dress (component of expression) ideological expression. Every aspect of expression. Freedom of the press is just media.

11. Any person charged with an offence has the right
(d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal. Presumption of innocence is the cornerstone of our legal system…
Courts are open to media and public, no one can be told not to be in a trial or judicial proceeding. This section is important because the law sets a lot of limits on how you can report judicial proceedings. Primarily to preserve fair and unprejudiced trial.
24 (1). anyone whose rights and freedoms have been infringed or denied may apply to a court of competent jurisdiction to obtain duh remedy as the court considers appropriate under the circumstances
33 (1). Parliament or the legislature of a province may expressly declare… that (an) act or provision there of shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this charter.
· Notwithstanding clause can be used my federal or provincial to opt certain provisions of the law out of the charter. 
· When sect 33 is envoked to protect that piece of legislation of being struck down the courts have no jurisdiction over that legislation for a period not exceeding 5 yrs, then it would have to be renewed. Has to be passed by majority vote. 
· Never been used by the govt to opt legislation out of the charter.. has been used by the provinces sparingly. Generally when govt uses this section unless there is huge support there is apolitical price to be paid.

52. The constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the constitution, is the extent of the inconsistency, of not force or effect. 

· If you decriminalize something doesn’t make it legal, how the provinces would control it.  
· Legalize it there is no laws whatsoever to control that activity

Courts decide what is reasonable and unreasonable. 
Tests of constitutionality: 
· Jurisdiction
· Was legislation passed by proper level of govt?
· Purpose
· Intent of legislation at time of enactment
· Validity of purpose
· Was purpose to limit a now-guaranteed right?
· Effect
· Does legislation, when applies, limit a right? 

· Section 1 test
· Is yes, is the limitation reasonable, justifiable, prescribed?
· What does reasonable mean?
· Proportionality test (Oakes Test)
· Pressing and substantial public purpose ( to the limitation)
· Rational connection to purpose (of the limitation)
· (the limitation must cause a) minimal impairment of rights
· Public good (envisioned by the limitation) must be in proportion to any harm or rights (caused by the limitation)
The oakes test is this guy who was caught with possession of hash. He had a lot on him so they said that he was trafficking but he said that he wasnot and it was for personal use. The charge for possession is smaller then trafficking… he was charged with trafficting, they assumed and they now use this test to figure other cases out so this doesn’t happen again? Or something like that.

…This was challenged as an unreasonable law and the court stuck it down. Reasonable limitation b/c it protected woman “anti-pimping” law. (Prostitution) presumptions are questionable. 
Weighing balance and they need to be in proportion…
One of the first media cases that came to the courts after the charter came ut was the “youth crim justice act” the 1982 act had a provision in it that protected young offenders. That protection amounted to in camera hearing: means behind closed doors, no media, secret trial. There could be no publicity involving a juvenile delinquent to protect the young offender. 
~ Minimal impairment of rights? 
Protect someones privacy all you have to do I leave identification out of publications… publication ban on identifying young offender. 
~ Proportionality test: ? Censorship laws. 
January 24th 
S1: Legal limitation arising out of private rights: civil defamations
· Disputes between private individuals
· Civil law disputes between individuals. If you write something about somebody in some form or another. 
· The legal system emposes a lot of restrictions on us, with a view of protecting reputation, fair trial, privacy etc.. all these laws from here on end limit the media. 
· All laws we will talk aout limit media practioners in some way: censorship
Libel: a law or regulation of long standing. Exisiting in ancient times in other forms and comes down to us until today b/c society values the reputation of individuals within that society. Defamation. 
S2: grant v Torstar: very important according to proff
Hunter and swift: implication for apologies, unnamed ppl… alsong as he/she is recogniable as the one who is being liable the case can go forward
Terrance mcann: group libel
S3: civil defamation is liable and slander. 2terms talked about…
Libel: permanent publication. (including anything on the internet, even if deleted you don’t now whats happened the the stuff on the internet could be downloaded etc.. making it permanent)
· Any publication in any permanent form (including the Internet) that lowers the reputation of a person in the eyes of the community
Applies to all forms of media.

Slander: defamation for which there is no record. Meaning no record made of it. In journalism slander is not an issue but it CAN be. b/c it depends on the story you’re working on. For example, if you’re working on a story that affects the persons reputation (businessman), calling other sources, the business man could sue you for slander. Need to be careful in what you say to sources. Sources told businessman and he threatened to sure for slander, Depends on the person that you are talking to that you told this stuff to.. need to be careful/
If its not true then you can sure for slander

·  Plantif in slander case has to prove damages; slander doesn’t have to be heard by a third person. 
· In libel it does not have to be proven
· Criminal defence called defamatory libel: its reserved for liables that have societal dimension. You are libeling a person or corporation but the libel is so serious that it has societal implications. 
Ex: post blog post about someone being sex worker is libel… If you add number in that post it could be criminal libel b/c ur bringing others

S4: Strict Liability
· No requirement on plaintiff to prove fault, negligence, or intent (mens rea)
· Error or unintentional libel not a defence unless defendant can prove responsible communication on a matter of public interest; 
i.e. quoting a source; republishing material from 
another source
He or she can sue you whether you intended to or not… quating a source is not a defence and never will bbe

When you publish it in some form, you are just as responsible as the person who gave you the info. Both can be sued. Simple act of publishing means you are responsible
 Just cause anyone said it does make it true (mayor says it don’t assue its true)
· You are responsible cause you distributed it to the public
· Once in cyberspace always in cyberspace… enforcing the importance of posting things on internet. 

S5: in QC defemation is handeled differently.
·  The plantif must prove fault on part of defendant
· Must prove damages
· Has to be relationship.. not the case I other provinces though.
· In Quebec, plaintiff must prove fault, damages and relationship between fault and damage (see pp. 53-56 JLG)
· Don’t confuse US libel law with Canada. The roots of libel law are English.. but as a result of a case in 1964 NYtimes vs Sullivan what arose is public libel
· In the states there is a difference between persons who are public persons have some sort f a public profile and ordinary people. The person who has a public profile (having saught publicity) they have a higher burden of proof when it comes to suring the media/media practisioners. If someone want to sure the NYtimes the pantiff will have to porve that the NYtimes had intent. This is absent when ordinary ppl are involved.reckless disregard, intentional libel? 
· Example of ariel sheround former primeinister of isral. Was defence ministerin ’82 we was implicated in the massacre of lebonese in camps. He apparently condoned there attacks and infact isarel inquiry later on established that he knew/condoned. This is a libel action b/c TIME magazing m=published a story where they said just that, the information that they published they received from a “freelancer” this person had receive info checked it out and said it was true. The editors in NY verified and thought they were correct. At the time it appeared as if the info was incorrect (inquiry came later) so the jury decided there was a libel, however the jury also said that is wasn not an actional libel b/c the freelancer and magazine actually took all steps that were necessary to verify mtereial. Was an honest error. Yes was libel, but there can be no damages. This cannot happen in Canada.
· When a public person sues, the burden of proof on that person is higher than an ordinary person.
· Try to verify the material but in the end you made mistakes. Nudging towards public libel


S6: when someone has been offended by something they saw, heard, etc and they decide to sue you, what is the procedure? Peoplw who bring libel suits are called plantifs

Steps in libel action:
· Publication
· Identification
· Defamation
· malice

1) Notify you that they are going to sue. This is called  a notice of intent. No lawsuit has been started but they tell you in a notice. Give you a chance to not get sued “apologize, remove etc…” it often ends there. They usually apologize and retract. If it doesn’t…
2) Plaintiff will file a statement of claim. Legal document which means that the case has started. they say how much they sure for and claim it exim sueing for 10mil
3) Defendant: File statement of defence. Includes justification of why you published what you did. They wll raise a defence, “there is no libel here cus of this and that
4) Examination for discovery. This is simply a legal hearing where the 2sides come together and agree and disagree on certain things. During the examination it may emerge that the defendant had made a mistake and they will try and settle t out of court. Or it may emerge that the plaintiff that the defendant raised is too strong, they have a reasoning for justifying.. 
5) if it proceeds to court the plantiffs case prosists of having to prove that is was published in permanent form, plantiff was identified or identifiable and that the offending material was in fact defamatory. Malice is not an issue in Canada unless it is raised by the plantiff

S7:
Legal Assumptions without proof.. the plaintiffs case
· Plaintiff enjoys good reputation
· No one has right to damage that reputation
· The defamatory allegations are false
· The plaintiff has suffered damage as a result
· There is no assumption of malice



S8: The defendant’s case
Defenses
· Truth (Justification)
· Consent
· Fair Comment 
· Qualified Privilege
· Responsible communication 
on a matter of public interest
· Apologies/Retractions: not a defense, entitles the plaintiff to keep suing however. Could possible lower the damages
· Common law defenses

January 31st 
Section 6: …
3months after the libel has come to the knowledge in Ontario… republishing a defamation makes you libel.
The Plantiff’s case:
· Publication
· Identification
· Defamation
· Malice

Publication: libel must be in permanent form, must be seen by at least one third person other than plaintiff and defendant, extent of publication affects damages, the larger the number the higher the damages, publication on the internet
Identification: readers recognize the person who is the subject of the publication that is enough to establish identification therefore name is not necessary… Identifiable. Libel must be of an identifiable individual. One person libelled can sue, you must think that reputation has been affected no one else.. Then you can and only you can sue. Can’t libel large group or classes of people, unless you said the “people of a certain group” if group is small enough they all have cause for action, they all need to be individually identified. You would have one case that is brought onto 10 ppl that are libel. All identifiable and libel. Can’t libel the dead… you can say anything you want about a dead person, can libel someone that is still alive possibly leading to laswsuit
Defamation: 
In law   judge
and in fact  jury
In law – subjective test
· Whether ordinary reader would interpret the message as lowering the reputation of the plaintiff in the eyes of others in the community
· Allegations of criminal behaviour, sexual misconduct or impropriety, or other immoral behaviour are prima facie defamatory
· Context of defamatory allegation
· Effect on people generally, average citizens – not special interest groups

Once the judge has ruled that the publication was legally published, there was identification, and defamatory THEN the case goes to the jury.. the jury decides in objective matter..
In Fact – Objective Test
· Jury decides based on defences pleaded and evidence at trial. Jury decides damages.. assessed according to evidence that was heard.
· Words that may be capable of being defamatory in law may not be in a particular case
Defamatory innuendo: 
· The publication on its face is correct and true but  implies misconduct or wrong-doing
· Applies to words and pictures etc… 
Example: Jane Doe doesn’t beat her husband on Sundays. 
What you use to illustrate stories could lead to liable actions

“Red Flag” allegations
· Anything you say could be tunred libel
· When you say something about someone you should make sure you can back it up and have reasoning for saying that
· Criminal conduct
· Sexual impropriety or other immoral behaviour 
· “loathsome” disease, sexually transmitted disease. 
· Profession misconduct or incompetence in one’s trade and/or business
· Poverty or financial irresponsibility 
· Disgraceful or unusual behaviour 

Defamatory words? Pesonale assessment makes it capable of being defamatory. Ex: ben Affleck cannot act, he does drugs etc. defamatory is the drugs

February 6:
Legal limitations rising out of private rights: civil defamation
Defendant’s case:
· Consent
· Truth (justification)
· Fair comment
· Qualified privilege
· Responsible communication on a matter of public interest
· Apologies/retractions
· Common law defences

Consent/truth:
· Complete defences, complete meaning if you have enough proof to show that the plantiff consented/permission to publish the defamatory material then it’s a complete defence and cnat be destroyed by any circumstance
· Cannot be destroyed by malice
· Prove the truth of allegations, balance of probabilities then you have a defence that again cannot be destroyed by malice

Fair comment/qualified privilege/responsible communication:
· Give privilege or right to publish defamatory material under some circumstances in the public interest
· Cannot be used if there’s evidence of malice on part of defendant 

Evidence of malice the defence is useless

Malice: 
In legal use malice is: misuse of a public interest privilege for personal gain or other ulterior motives.
Truth/fair comment
· Facts must be provably true, accurate. 

If you are pleading truth: difficult b/c simply believing something to be true is not evidence that it is actually true. Ex: if sued due to a rumor, doesn’t make it true bla…. Sting of the libel not that the rumor exists but whatever the article etc alleges. Need to prove that the rumor is true. Truth comes on direct evidence.

All defamatory allegation – facts and comments (conclusions, opinion, innuendo, sting of the libel) must be provably true.

Fair comment: 
· Only facts upon which comments are based need to be true. Can’t be fair comment if it’s wrong. Fair means that given these facts we can conclude from them that its true.. 
· Easier defence 

But…

· defamatory allegation must be comment, opinion, conclusions NOT statements of facts
· must be based on facts clearly identified in the publication
· honest belief
· public interest

Fair:  Being in possession of the same facts, others in the community could come to the same conclusions
· conclusion must be supported but the facts
· no malice
Evidence of public interest.. The public good. This article was published in larger public interest. Not just for gossip etc…
Facts. Very important. These conclusions don’t need to be reasonable just as long as other people could come to that conclusion. 
Fair comment doesn’t extend allegation of illegal, corrupt, criminal or morally reprehensible conduct. 
Qualified privilege:
Ss. 3,4 Ontario Libel and Slander Act : deals with qlified priviledge..
· Proceedings of parliament, legislatures and their committees. 
· Public bodies which derive their authority from parliament or a legislature (city councils etc.. )
· Proceedings of professional or trade associations which exercise authority over their members
· Lawful meeting held for the purpose of discussing a matter of public concern
· Synopsis of report, bulletin, notices etc… issued for the information of the public by parliament etc… 
What does qualified mean?
· Fair (balanced) and accurate report
· No comment by reporter in the report story your comment is not protected in law. You can say what you want but must be aware that some things may not make you qualified for this privilege. Ex: commenting on evidence.
· Meetin msy have been open to the public or information available to the public (doesn’t protect leaked information)
· No malice
· Contemporaneous within court proceeding
· Heard in open court by judge and/or jury
· Plantiiffs rights of reply. If requested MUST be given. If refused, defence cannot be used.
Responsible communication on a matter of public interest
Public interest
· Judge decided as a matter of law, what is in the public interest.
Responsible communication
· Jury decides based on the factual evidence

What is responsible communication?
· The defence is assessed by the jury with reference to the broad thrust of the publication is question. It will apply where:
· The publisher was diligent in trying to verify the allegation, having regard to:
· The seriousness of the allegation
· The public importance of the matter
· The urgency of the matter
· The status and reliability of the source
· Whether the plantiffs side of the story was sought and accurately reported
What is responsible communications?
· Whether the inclusion of the defamatory statement was justifiable
· whetehr the defamatory statements public interest lay in the fact that it was made rather than its truth (“reportage”) and
· any other relevant circumstances
