Final Exam Preparation

“Sam does not like the Kanye West and Kim Kardashian Bound 2”
Based on the Prof’s review, there will be 3 essay questions and one problem.

One problem question:

1. Discuss whether the board was correct in its actions in the context of:
	-CG002 from week 11
	-ATA
	-Anti-corruption legislation 
-was the board correctly critical towards management of the charity based on the regulations?

1. What is a charity?

First, a charity is a type of non-profit organization. That is, it exists to provide a benefit other than profit. Not all NPO’s are charities however. NPO’s that are not charities do not receive the same benefits as those who are. To be considered a charity, the organization must apply for status with the CRA and prove it is running with a charitable goal.

A) Four purposes of a legitimate charity
1. Furtherance of education
-not professional groups as donations benefit the members
2. Furtherance of a religion
3. Relief of poverty
-relative poverty i.e. no income cutoff and changes over time
4. Any purpose that confers a public benefit
-in this category, the onus of proof is on the organization to make a case for its eligibility

What is a public benefit?
-decided at common law
-must  benefit entire community
-sensitive to time and context
-courts try to consider what the average person would and would not call a charity as a way of testing whether or not status should be given
-courts will look at the object statement of an organization to help determine

Political
-activates relating to political parties, procurement of law changes either domestically or internationally, procurement of a reversal of government policy or decision domestically or internationally
-a certain amount of political participation is considered legitimate as long as those activities are subordinate to the charitable objects
	-depending on size (small to large), charities can spend 20% in the case of small 	charities and 12% in the case of large on political activities
-charities may hire an external contractor to conduct political activities on its behalf (lobbyist for example)


B) Benefits of being a registered charity under the CRA
1. Gives donors access to tax incentives i.e. can issue tax receipts
2. Income tax act in the form of tax exemption
3. Property tax
-municipal governments provide tax relief, and often full exemption

C) Incorporating under the CNCA
 -must first sign articles of incorporation which includes all relevant documents, director information, regions of operation among other aspects
a-articles especially important to NPO’s who want charitable status:
	-restrictions of actions the corporation may carry on
	-statement of the purpose of the corporation
	-statement concerning the distribution of property upon liquidation
b-bylaws detail the process that governs how the organization will function
c-policies are the internal rules of the organization

D) Role of Actors
1. Board of Directors
-highly dependent on the stage of the charity
-at birth, there are generally no paid positions (i.e. no CEO, CFO etc.)
-while the charity is in the adolescent stage, directors will participate more in the daily operations and this is called the working board
-as the organization grows, the board will step back and focus solely on governance while it is able to delegate responsibility to senior officers
-obligations:
	-disclose conflict of interests
	-objective standard of care
2. Members
-attend the annual meeting and elect the board
-approve of sale of any property of the corporation
-by-laws set out rights and obligations of members such as:
	-issuance of and conditions of membership, termination
	-voting rights

E) Liability
1. Both directors and members are protected from liability, as the corporation is the entity that will be held responsible. There are some cases where the corporate veil may be pierced in order to find the directors (not members) personally liable.
the defence is to show that the director took due diligence as they cannot be held liable if they did this and acted in good faith

Piercing the corporate veil is possible when:
	1. imposed by statute
	2. breach of fiduciary duty
	3. absence of honesty or good faith
How can directors prepare for a lawsuit?
	1. Show due diligence
	2. Indemnity from corporation
	3. Get advice from expert
	4. Directors’ and officers’ insurance
		-liability insurance for personal and bodily injury
		-officers’ insurance for financial loss

F) Governance 

Modes of Governance for non-profits
1. Fiduciary Mode-exercising due diligence
2. Strategic Mode
3. Generative Mode-generating new ideas

Rather than focusing on one style, boards should do a mixture of the above.

Five Governance Functions
1. Make sure there is legal compliance
2. Make sure the organization is operating ethically
3. Exercise appropriate risk management
4. Operational oversight
5. Strategic planning

The five functions need to operate in balance. Everything hinges on reputation management. Reputational damage often is greater than the fine.

2. Risk Management

A) Identifying Risk

1. Types
-environmental risk
-property risk
How do you identify them?
-setting up health and safety committees
-periodic inspections
-incident reports, mechanisms to ensure the problem is fixed or can be prevented
-historical data

Parts of Risk management
-prevention
-financing a loss

Assess the risk
	1. Frequency
	2. Severity
-heat map demonstrates which major risks are likely to materialize and how severe are the implications
-firm that owns many cars and has many drivers will encounter frequent minor accidents

Once the severity and frequency is determined, risk management makes a plan to prevent and mitigate risk.
-ensuring drivers have a clean record and have taken courses
-hire someone to salt the slippery pathway and monitor the before-hire and after-hire frequencies

Once a loss is incurred, how to finance for it?

Enterprise Risk Management
-looks at strategic risk in addition to operational risk (the two types)

Who does this for a Charity or NPO?
-the governance model should mandate who is responsible for these issues
-the board?
	-generally as an organization gets bigger and more complex, the board will do less 	in risk management as a professional team will be used for this purpose

Ways to Manage Risk
-listed in slides
-board members will practice due diligence when they get a report that products are not being made following specs by ensuring that management gets the employee signed up for training or let go if they cannot do so

Some Key Policies
-listed in slides
-large organizations need policies to deal with IT in terms of firewalls, hacking etc.

Risk Financing
-slides
-self insure (keeping money in the bank)
-captive insurerinsurance company which you own
	-Canadian blood services were unable to get insurance in the 1980s, so they 	established a captive insurance company, which can access reinsurance 	markets to get the insurance they offer insured
	-in other words, you can insure yourself, write off premiums and investments 	are often held in other jurisdictions avoiding tax
-reciprocals
	-when organizations insure each other and spread the risk
	-takes the profit element out of it

Types of insurance
-slides
-directors & officers (administrative error that does not cause bodily harm)
-fiduciary: mistakes in administering a pension plan
-cyber insurance growing because of IT growth
-occurrence policy
	-insurance covers you as long as the event occurred in that covered period
-claims made policy
	-covered for the time period where the claim is made
	-claim must be made within the term, regardless of when it happened

Financial Management
-slides
-Charities need to be careful with special purpose trusts
-if money is given for a special purpose trust, and the purpose is frustrated beyond a reasonable delivery, the charity will need go to court and get permission to use the funds elsewhere

Dr Perrault
-all risk mitigation strategies or processes were taken but still failed
-nothing available for the board to follow and no insurance (risk financing)
-administrative errors were deemed as significant and D & O coverage denied
-indemnity denied by Red Cross and the CMPA was luckily receptive enough to pay for his defence coverage

B) Charities in Trouble
Blood Scandal

Red Cross was involved with blood services in the 1980s
-a blood born illness was being spread with an unknown cause, and the HIV virus had yet to be identified
-once the virus was identified and in 1985 a HIV test kit was developed
-there was a 6 month lag between the US implementing the kit and Canada doing the same
-the issue was whether the Red Cross was negligent in delaying the kits
-even before the test was introduced, certain groups were more subject to infection than others being the Haitian community as well as homosexuals
	-because of this, there was debate about whether questions should be asked 	in the blood donor screening process
-what kinds of questions should be asked in the absence of any test for the HIV virus?
	-people were at first asked about their sexuality, which wasn’t accurate since 	some people did not provide accurate details
-in order to avoid negligence, the question must be worded to account for the possibility that the person is not gay but had sex with another person of the same sex
-so,  2 issues:
	1. the questions were not sufficient
	2. the implementation of the kit did not occur fast enough

The standard of care was expected to exhibit the same standard of care as any other organization. 

Third issue
-there were hepatitis viruses aside from A and B known as NANB hepatitis
-the Americans have a different medical culture due to frequent litigation, so they started to implement surrogate tests for the mysterious form of hepatitis
	-the test was for ALT enzymes, which are released when the liver is sick and 	this would defer donors who were not testing positive for the known 	hepatitis infection
-this would reduce the amount of blood intake, and reduce the likelihood of infected blood coming through
-finally the virus was identified and a test was implemented around the world, but because Canada never introduced the surrogate test they were negligent

3 issues
	1. HIV test
	2. Donor screening
	3. Not introducing the surrogate test like the Americans

The Red Cross was not operating under insurance because of the 1980s insurance crisis, but the federal government assured them they were not going to be responsible for any liability. 

In the 1970s, a doctor for the Red Cross was able to develop a process by which donors could have their blood plasma extracted and sent to companies to pool it together, which then would act as a clotting agent for those who suffered from hemophiliacs.  The plasma contained the HIV virus in infected donations. There was little screening for HIV at this time, and the process lead to high levels of HIV in hemophiliacs. 

As a result of many individual lawsuits and class action lawsuits, the federal government eventually paid out to the claimants while the CRC split up the blood services section into another entity. 

The head doctor was charged with criminal negligence. He was exonerated as the claims against him were disproved i.e. proven innocent, which is unusual.

Case in course pack-key info by paragraph
1, 14, 16, 22, 26, 27 38, 39, 43

A lot of public upset was driven on the public inquiry, which decided to lay blame on certain individuals. Public inquiries are not bound by the rules of evidence, and are less reliable than findings in a court of law. When public policy is driven by these findings along with public fury, witch-hunts arise. Public inquiries make recommendations based on a process that does not rely on rules of evidence, hearsay, and biased expert opinion for example. The judge in the criminal trial found much different evidence presented. This case demonstrates a case of reputational risk, where the truth is not emphasized.

CRC v Insurance
-the doctor had to finance his own criminal defence, which cost 1.6 million
-the CRC said he was not covered by the indemnity, because they did not believe he acted in good faith
-the directors’ and officers’ insurance refused to cover because what he allegedly did caused bodily injury and this would void any insurance claim
-the CMPA is an insurance organization that promises to cover doctors that are sued for those who pay dues, so they paid his costs
-the insurer was held liable and were forced to pay back the CMPA and the RC

Brothers of Ireland

A religious group was being run as a charity. A charity holds its assets in trust for the charitable objects. A special purpose trust: if a donation made to a charity is for a special purpose, the charity can only use it for that issue. Is the money they hold in trust collectable or seize-able by the people who sue the organization? 

The people who ran the orphanage have them all over Canada, and argued that the some of the assets they possessed were special purpose donations. The justice decided that the special purpose donations could only be accessed by tort if the negligence was in relation to the charity’s purpose. This was appealed and granted because of bad public policy. If someone suffers harm as a result of a charity’s actions, they should be able to recover from any of the charity’s assets regardless of its purpose. The charity should have had a rigorous risk management program in place to avoid hiring staff or getting volunteers who have any kind of criminal past or allegations. Also having whistleblowing program would help mitigate the possibility of these offences being committed. 

3. Generating Revenue

A) What are the elements of accountability for charities?

1. Financial Accountability
-GAAP, proper books and records
-must be able to account for how it spends its money
-charities are held to a high standard of accountability because taxpayers are indirectly subsidizing their activities on top of donations

2. Legal
-directors and officers have a fiduciary obligation to ensure the charitable objectives are met as funds solicited from the public for charitable purposes are treated as trust funds

3. Accountable to the public
-in terms of how funds are raised, used and the organizations expenditure priorities 


B) What are the opportunities for generating revenue and what are the regulations?

1. Commercial
-charities are not intended to make profits, nor can they put the charities assets at risk as would be the case of any business
-organizations that are active in the marketplace should also not be receiving preferential tax treatments
-any businesses activity must be subordinate to the charitable purpose and must form part of the trust purpose i.e. be related to the charity

2. Door to door canvasing
-not as common due to risk associated with fraud and attacks
-canvassers must be trained on how to deal with the public and should not be put in dangerous situations
-canvassers must stick to a script and cannot provide advice to the donor (donor should be referred to someone who is responsible for that information)

3. Use of a fundraising company or collection agencies
-case highlights that this is perfectly fine, except for the fact that the company was demanding 90% of total funds raised
-court stated that at least 80% of revenue must be disbursed to charitable purposes in the case of a registered charity

4. Special events
-risky for anything involving alcohol or physical activity
-liquor sales must take place in a licensed establishment or with a special permit
-roadway soliciting is now prohibited unless performed by a charity with CRA status on a road with a speed limit of 50 km/h or less 

5. Charitable Gaming
-only governments, charities or religious institutions are allowed to act as the house
-charities need licenses issued by the provinces (even though it is a federal gambling prohibition to non-approved entities)
-reputational risk is an implication as some members or donors may reconsider their commitment for ethical or moral reasons
-financial risk: 
	-if players are luckier than the house in the short run
	-players cheat
	-if participation revenues are not high enough to pay prizes, charities are still 	obliged to pay them out 

Ethics organizations set out voluntary rules for the operation of fundraising including:
-Panel on Accountability and Governance in the Volunteer Sector
-Imagine Canada

C) Role of the Public Guardian and Trustee
-duty of law to intervene to protect the interests of charities via the Charities Accounting Act
-PGT places the onus on the organization and its officers/directors to prove that the organization is not a charity if the legislation appears to deem it a trustee of charitable property, and this will remove the ability of the PGT to intervene
-not granted a supervisory role over public hospitals and other institutions that have their own regulatory agencies such as universities, school boards and colleges
-PGT may be ordered to investigate charities that have received a complaint from a member or the public in relation to use of funds
-PGT may require that a charitable organization pass its accounts through an Ontario court and can order the charity to correct any problems identifiedany failure may be reported to the CRA

D) Role of the CRA

1. Determining whether a business is related

Tests for what is considered a business, and whether it will be allowed:
-First, determine whether the activity is a business by looking at:
	a-intended course of action (is the rationale to generate profit?)
	b-potential to show profit 
	c-a history of earning profit
	d-expertise of those hired to run the operation
-Second, determine if the business is linked to the charity’s purpose by:
	a-whether the business activities are usual and necessary
	b-a charitable asset can be exploited
	c-use of excess capacity (equipment, for example) for seasonal periods or other 	regular periods with no use (cannot be long term)
	d-sale of items that promote the charity or its objects (cookies)
-Third, determine whether the business activity is a subordinate operation:
	a-comparing attention and resources given to the business to the charity
	b-the degree to which the business is integrated into the charities operations
	c-which operation influences decisions? 
	d-is there a change in the benefit allocation to private parties?

2. Identifying a Gift

A gift for income tax purposes has three conditions:
	1. donor transfers ownership of property to the charity
	2. transfer is voluntary
	3. no benefit is provided to the donor or a person selected by the donor unless the 	benefit is of nominal value (clear market value)
If the fair market value of a benefit cannot be determined, there will be no tax receipt. 

A gift donation may not be made for the sole purpose of getting a tax receipt, which can be identified by the charity if a donor is making an above market valuation and refuses to have an independent appraisal of the property. 

Split receipting
-allows a donor to transfer property to a charity while retaining an interest in that property
-the receipt would be issued for the market value of the property less the donor’s retained “advantage”

3. Valuation of a gift

CRA recommends that gifts be independently appraised before a tax receipt is issued, although the appraisal can be performed by a member or staff if:
	-the value of the gift is 1,000 less
independent appraiser cannot be reasonably located
	-the appraisal involves unreasonable expense

4. Steps to making a gift (legal transfer)
1. intention to give the property
2. delivery of the property
3. acceptance of the property

4. Charities Operating Outside of Canada

A) Intermediaries and charitable activities abroad

Intermediary
-defined as a non-qualified donee that is separate from the charity that the charity works with to carry out its own activities

A charity can use a third party or intermediary to carry out its activities. During this process, the CRA requires the charity to maintain direction and control of the resources (funds, personnel, property).
 Delegating day-to-day operating decisions is permitted.

A charity cannot merely be a conduit to funnel money to another organization. 

The CRA requires that charities take all necessary measures to ensure the direction and control of resources when working with an intermediary.

Recommended Steps:
· Create a written agreement with the intermediary, and implement its terms.
· Communicate a clear, complete, and detailed description of the activity to the intermediary.
· Monitor and supervise the activity.
· Provide clear, complete, and detailed instructions to the intermediary on an ongoing basis.
· Arrange for the intermediary to keep the charity’s funds separate from its own, and to keep separate books and records.
· Make periodic transfers of resources, based on demonstrated performance.

Before deciding to work with an intermediary, and during the course of any such arrangement, a charity should investigate its status and activities to assure itself of the following conditions:
· The intermediary has the capacity (for example—personnel, experience, equipment) to carry out the charity's activity.
· There is a strong expectation the intermediary will use the charity's resources as directed by the charity.

Types of Intermediaries
1. Agent
-agrees to carry out specific activities on behalf of the charity

2. Joint-venture Participant
- participants pool their resources in order to accomplish a commonly-agreed upon goal under the terms of a joint venture agreement.
-must be able to establish that its share of authority and responsibility over a venture allows the charity to dictate, and account for, how its resources are used

3. Co-operative Participant
-rather than pooling their resources and sharing responsibility for the project as a whole, as in a joint venture, the charity and other organization(s) instead each take on responsibility only for parts of the project

4. Contractors
[bookmark: _GoBack]-intermediary with whom direction and control is usually exercised through the terms of the contract between the charity and the person or business providing the goods or services

What is charitable abroad?
-most activities that are charitable in Canada are, as a matter of Canadian law, equally charitable abroad
-this is true except in the case armed forces

What about foreign laws?
-being registered in Canada does not exempt charities from foreign law

B) Risk to personnel

-when performing the public benefit test to receive charitable status, risks of the activities will be weighed against the benefits they conferlack of net public benefit could result in a removal of status
-reasonable amount of risk is tolerated as long as:
	-charity shows awareness of the level of risk an activity poses versus its benefit
	-proceeding with the activity requires an appropriate plan to mitigate significant 	risks to an acceptable level

Is the charity doing enough to evaluate and manage the level of benefit to risk?
	-the likelihood and nature of harm delivering or receiving the benefit or anyone else
	-urgency of the need for charitable assistance
	-the experience of the charity operating in activities with significant risk
	-the charity’s proposed measures tom mitigate risk
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