Criminal Offences 
· Criminal Offences
· Concerned with public wrongs (ie. behaviour proscribed by rules for order of a society)
· Generally, victim receives no compensation (different from civil liability)
· Fines, if any, paid to the state
· Typically leads to civil liability action (individual v. individual)
· Society punishes deviant behaviour in order to:
· (1) Deter it
· (2) Express community outrage
· (3) Reform the criminal (more modern)
· Begs the question: are all deviant behaviours morally wrong?
· Executive branch of government is responsible for “punishing”
· Police fall under executive branch

· State of Mind
· Review:
· Mens Rea (evil mind or intention)
· Actus Reus (guilty act)
· Four types:
· (1) Absolute liability
· Need only to prove the act was committed
· Eg. parking infraction
· State of mind is irrelevant
· Not found in aviation law
· (2) Strict liability
· Must defend state of mind/due care
· Opportunity to defend oneself and prove due diligence
· Must be proven on a balance of probabilities
· (3) Negligence
· Significant shift from strict liability
· Crown must prove absence of due care
· Decision must be beyond a reasonable doubt
· Possibility of more severe punishment (imprisonment)
· (4) Other
· Proof of intention, recklessness or wilful blindness 
· Decision must be beyond a reasonable doubt
· Note: act and state of mind are two separate aspects

· Sources of Criminal Offences in Aviation Law
· Aeronautics Act & CARs + Criminal Code of Canada
· Hybrid offences
· Under section 7.3
· Can be prosecuted as either a summary offence or indictable offence
· Summary: up to $5,000 and/or 6 months in jail
· For most CARs, summary convictions can be jail time
· Designated provision
· Quasi-legal process
· Monetary penalty only
· Can be reviewed by TATC; appeal is to the TATC
· Review: 1 member panel
· Appeal: 3 member panel
· On the basis of:
· (1) Unreasonable
· (2) Ultra vires
· (3) Fundamentally unjust
· Minister of Transport must prove offence on balance of probabilities
· Summary Conviction
· Negligence (act & mind must be proved)
· Can be fine and/or imprisonment
· Case heard in Provincial Court (PC) by judge
· Appeal: Provincial Supreme Court (PSC)
· Crown must prove beyond a reasonable doubt
· Defendant can establish due care/diligence on their part
· Indictable
· Negligence (act & mind must be proved)
· Can be fine and/or imprisonment
· Case heard in PC or PSC by judge or judge & jury
· Appeal: Provincial Court of Appeals (PCA)
· Crown must prove beyond a reasonable doubt
· Defendant can establish due care/diligence on their part

· Outline of Court System
· Quasi-legal (eg. designated provisions)
· TATC (fed. admin. tribunal) federal court federal court of appealsSCC
· Criminal
· Prov. admin. tribunal/PCPSCPCASCC
· Usually with preliminary hearing
· Question asked: does the crown have evidence to levy charges?
· Severe, as civil liberties are being taken away
· Can be chosen as trial by jury as well

· Designated Provisions
· Strict liability
· S. 8.5 of Aeronautics Act: 
· No person shall be found to have contravened a provision of this Part or any regulation, notice, order, security measure or emergency direction made under this Part if the person exercised all due diligence to prevent the contravention.
· Based on a balance of probabilities
· Applies to hybrid offences as well 

· Important Designated Provisions
· Fines laid out in CARs 103.08 schedule 2
· Different set of laws from criminal law
· Burden of proof less than for Criminal Code of Canada
· Reckless/negligent operation of an aircraft
· 602.01 No person shall operate an aircraft in such a reckless or negligent manner as to endanger or be likely to endanger the life or property of any person.
· Must be proved on balance of probabilities
· Fine: $5,000
· Alcohol or drugs – crew member
· 602.03 No person shall act as a crew member of an aircraft
· (a) within eight hours after consuming an alcoholic beverage;
· (b) while under the influence of alcohol; or
· (c) while using any drug that impairs the person's faculties to the extent that the safety of the aircraft or of persons on board the aircraft is endangered in any way.
· Fine: $5,000
· Can also be charged on hybrid offence as well
· Fitness of flight crew members
· 602.02 No operator of an aircraft shall require any person to act as a flight crew member and no person shall act as a flight crew member, if either the person or the operator has any reason to believe, having regard to the circumstances of the particular flight to be undertaken, that the person
· (a) is suffering or is likely to suffer from fatigue; or
· (b) is otherwise unfit to perform properly the person's duties as a flight crew member.
· Fine: $5,000 
· Operator can be fined up to $25,000 for an offence of this nature
· Flight time/duty time limitations and rest periods
· See CARs 700.14 – 700.23
· Fine: $1,000 – 5,000
· Summary Conviction and Indictable Offences
· If not hybrid offence, offences under Aeronautics Act or CARs are deemed to be summary convictions (S. 7.3(3))
· If not a designated provision under S. 7.6
· S. 8.5 of Aeronautics Act (due diligence) applies to summary and indictable offences
· Less onerous defences available for summary convictions and hybrid offences
· Summary conviction
· S. 787 CCC unless otherwise stated (eg. S. 7.3 of Aeronautics Act)
· Maximum $5,000 and or/ 6-months in prison
· Limitation period of 6-months (S. 786 CCC)
· Indictable offence
· Punishment is stated for the offence
· No limitations after offence

· Burden of Proof
· Crown must prove, beyond a reasonable doubt:
· (1) Actus reus
· Offending act
· (2) Mens rea
· Guilty mind; awareness of, or the ability to appreciate, responsibility for the actus reus (intention)
· SCC: S. 7 of Charter prohibits imprisonment in the absence of mens rea

· Defences
· (1) Mental incapacity/insanity/automatism
· Establishing doubt of mental capacity
· Automatism: carrying out the act unconsciously (eg. sleep killing someone)
· (2) Duress (S. 17 CCC)
· Compulsion by threat of immediate death or bodily harm
· Essentially, if you have no choice because your life is in jeopardy
· Cannot invoke duress if:
· You were a party to the original crime
· You inflict pain on another individual to save yourself
· (3) Necessity
· Unlike duress, your choice is free
· Three parameters: (Perka v. The Queen)
· (1) imminent danger/peril
· (2) no reasonable legal alternative
· (3) harm inflicted proportional to harm avoided
· (4) Mistake of fact
· Relying on flawed information (captured in defence of due diligence)
· Negligence-based Offences
· “…most difficult and uncertain in the whole of criminal law”
· R. v. Anderson, 1990 SCC
· If criminal negligence is established, so is dangerous operation of an aircraft (included offence)
· Actus reus
· Goal of negligence: to punish blameworthy contact
· Compare goal of tort law: to compensate for damages
· Actus reus defined solely by the words of the applicable statutory provision
· Must look at statute
· R. v. Beatty, 2008 SCC
· Mens rea
· Most criminal cases
· Proving mens rea beyond a reasonable doubt is subjectively determined
· Accused positive state of mind
· What must be proves is “intentionally or recklessly, with the knowledge of the facts constituting the offence or with wilful blindness towards them”
· In criminal cases involving negligence
· Mens rea is objectively determined
· (1) Conduct of accused measured on basis of objective standard
· (2) requisite mental state is inferred
· (3) Accused is given opportunity to explain actions
· In aviation law:
· Crown must establish conduct was below that of reasonable pilot
· Court assumes mens rea
· Accused is given opportunity to defend actions
· R v. Beatty (2008 SCC) provided general framework:
· (1) Conduct that shows a certain type of departure from a civil standard (the standard of a reasonable person in the same circumstances)
· (2) Crown must disprove your defense (if provided)  for a reasonable person (in aviation, a pilot)
· “… a reasonable person… would have been aware of the risks and danger involved in the conduct manifested by the accused”



· Criminal Negligence: Actus Reus
· S. 219-221 CCC
· 219. Criminal negligence 
(1) Every one is criminally negligent who
(a) in doing anything, or
(b) in omitting to do anything that it is his duty to do,
shows wanton or reckless disregard for the lives or safety of other persons.
(2) For the purposes of this section, “duty” means a duty imposed by law.
(eg: pursuant to Aeronautics Act or CARs)
· 220. Causing death by criminal negligence
Every person who by criminal negligence causes death to another person is guilty of an indictable offence and liable
(a) where a firearm is used in the commission of the offence, to imprisonment for life and to a minimum punishment of imprisonment for a term of four years; and
(b) in any other case, to imprisonment for life.
· 221. Causing bodily harm by criminal negligence
Every one who by criminal negligence causes bodily harm to another person is guilty of an indictable offence and liable to imprisonment for a term not exceeding ten years.

· Criminal Negligence: Mens Rea
· Mental element inferred if a marked and substantial departure from civil standard
· Compare to tort law: conduct below standard of reasonable civil standard
· In aviation law:
· Marked and substantial departure from the standard of a reasonable and prudent pilot

· Dangerous Operation of an Aircraft
· S. 249 1(c),2,3,4 CCC
· 249. Dangerous operation of motor vehicles, vessels and aircraft
(1) Every one commits an offence who operates
(c) an aircraft in a manner that is dangerous to the public, having regard to all the circumstances, including the nature and condition of that aircraft or the place or air space in or through which the aircraft is operated
Punishment
(2) Every one who commits an offence under subsection (1)
(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or
(b) is guilty of an offence punishable on summary conviction.
Dangerous operation causing bodily harm
(3) Every one who commits an offence under subsection (1) and thereby causes bodily harm to any other person is guilty of an indictable offence and liable to imprisonment for a term not exceeding ten years.
Dangerous operation causing death
(4) Every one who commits an offence under subsection (1) and thereby causes the death of any other person is guilty of an indictable offence and liable to imprisonment for a term not exceeding fourteen years.
· Summary:
· Hybrid offence
· Bodily harm: imprisonment, 10 years
· Death: imprisonment, 14 years 
· Note: actus reus calls for marked but not necessarily substantial departure from a prudent pilot (just dangerous to the public, compared to negligence)

· R v. Beatty (2008, SCC)
· Accused of crossing line of traffic, killing 3 occupants of oncoming vehicle
· Charged under S. 249 (not S. 219)
· S. 249: marked departure from standard
· S. 219: marked and substantial departure from standard
· Momentary lapse of attention sufficient for actus reus but not for mens rea
· Viewed objectively, momentary lapse of attention was not a marked departure from the standard of reasonable and prudent driver

· R. v. Tayfel (2009, Man. CA)
· After basing fuel requirements on VFR standards, took-off for an IFR flight
· Ran out of fuel after a missed approach, landed downtown Winnipeg
· CARs 703.20 (designated provision)
· Duty to ensure sufficient fuel for trip 
· Industry standard to verify fuel gauges
· Went against industry standard
· S. 219 or S. 249?
· S. 219 – Criminal negligence
· Accused conduct was deemed to not completely disregard for the consequences of his actions
· S. 249 – Dangerous operation of an aircraft
· Actus reus - yes
· Mens rea – yes
· Marked departure from the standard (VFR, not IFR fuel requirements) of a reasonable and prudent pilot

· S. 252 Failure to stop at scene of accident
· (1) Every person commits an offence who has the care, charge or control of a vehicle, vessel or aircraft that is involved in an accident with
(a) another person,
(b) a vehicle, vessel or aircraft, or
(c) in the case of a vehicle, cattle in the charge of another person,
and with intent to escape civil or criminal liability fails to stop the vehicle, vessel or, if possible, the aircraft, give his or her name and address and, where any person has been injured or appears to require assistance, offer assistance.
· Punishment
(1.1) Every person who commits an offence under subsection (1) in a case not referred to in subsection (1.2) or (1.3) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years or is guilty of an offence punishable on summary conviction.
· Offence involving bodily harm
(1.2) Every person who commits an offence under subsection (1) knowing that bodily harm has been caused to another person involved in the accident is guilty of an indictable offence and liable to imprisonment for a term not exceeding ten years.
· Offence involving bodily harm or death
(1.3) Every person who commits an offence under subsection (1) is guilty of an indictable offence and liable to imprisonment for life if
(a) the person knows that another person involved in the accident is dead; or
(b) the person knows that bodily harm has been caused to another person involved in the accident and is reckless as to whether the death of the other person results from that bodily harm, and the death of that other person so results.

· Evidence
(2) In proceedings under subsection (1), evidence that an accused failed to stop his vehicle, vessel or, where possible, his aircraft, as the case may be, offer assistance where any person has been injured or appears to require assistance and give his name and address is, in the absence of evidence to the contrary, proof of an intent to escape civil or criminal liability.




· S. 253 Operation of an Aircraft While Impaired
· See the criminal code online because there is a lot to know

· S. 251 Operation of an Unsafe Aircraft
· (1) Every one who knowingly
(b) sends an aircraft on a flight or operates an aircraft that is not fit and safe for flight, or
and thereby endangers the life of any person, is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years.

· Defences
(2) An accused shall not be convicted of an offence under this section where the accused establishes that,
(b) in the case of an offence under paragraph (1)(b),
(i) the accused used all reasonable means to ensure that the aircraft was fit and safe for flight, or
(ii) to send or operate the aircraft while it was not fit and safe for flight was, under the circumstances, reasonable and justifiable

· S. 7 Offences Committed on Aircraft
· If you commit an act or omission on a Canadian aircraft, it is treated like you committed the act or omission in Canada
· [bookmark: _GoBack]There is a lot more online too about this
