Law

Class eight

Post liberal rights

Review!


Question one: what is the significance of this image to the course?  (picture looks like chair besides a medival thing to depacitate. 

· four Foucault “sovereign power” is:

· central in the early modern period (1400s-1600s)

· concerned with punishment of offences against the sovereign

· focused on public displays of punishment that 1) deter others and 2) demonstrates the power of the sovereign 


· for Foucault “disciplinary power”:

· emerges in the 17th and 18th centuries

· is concerned with reforming individuals (rather than merely killing them)

· introduces institutional measures concerned with civility that encourages us to govern ourselves. 

Question three: what are some important themes from Kafka’s the trial

· critique of bureaucracy

· critique of ‘insider knowledge’

· critique of law as ordered and reasonable

· critique of the (im)possible of justice

Question four: what critiques we may launch against the novel’s portrayal of the mysteries and inaccessibility of the law?

· while Katka’s tale articulates a poignant critique of the inaccessibility of the law, we are not all equally vulnerable to its mysteries

· consider the role of racism, classism and other power differentials in determining who comes ‘before the law’ 

post liberal rights,

critiques of liberal rights

· marx: “everyone is not equal”

· rights can be suspended in times of exception (i.e., national security)

· can be used to further corporate interest

· give formal equality but not substantive equality

civil and political rights: (isn’t going to cut it, just to have these rights) 

· right to vote

· fair trial

· mobility rights

· life, liberty

· security of the people

substantive equality

· right to health

· right to education

· socio-economic rights *are crucial* 

· right of housing

· environmental rights 

· *transformative constitutionalism (requires looking at the whole iceburg [civil political and substantive equality]- rights are justiciable- impose positive obligations on the government to provide for individuals (especially disadvantaged groups) 

case of South Africa

· Apartheid= system of legal racial segregation in place from 1948-1994.

· Created system of racial categorization: white, black (natives), and coloured

· Under apartheid, black and coloured individuals were forcibly evicted from their land and made to carry a pass when in ‘white areas’

· After 42 years of struggle and resistance, the National Party began negotiation to end apartheid in 1990

· The African National Congress is elected in 1994. 

· Nelson Mandela In prison from 1962-1989 (27 years) 

Constitution of the Republic of South Africa, 1996

· after much negotiation, the new constitution is drafted and adopted

· includes: socio-economic rights and third-generation rights

· sometimes characterized as “post-liberal” 

excerpts from the constitution of the republic of South Africa (1996)

s.24 environment- everyone has the right-

- (a) to an environment that is not harmful to their health or well-being; and

- (b) to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that; (1) prevemt pollution and ecological degradation.(2) promote conservation; and (3) secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development.

s.26 housing- (1) everyone has the right to have access to adequate housing


(2) the sate must take reasonable legislative and other measures, within its available resources, to achieve the progressive realization of this right


(3) no one may be evicted from their house, or have their home demolished, without an order of court made after considering all the relevant circumstance, no legislation may permit arbitrary evictions 

s.27 health care, food, water, and social security (1) everyone has the right to have access to-


(a) health care services, including reproductive health care


(b) sufficient food and water; and


© social security, including, if they are unable to support themselves and their dependants, appropriate social assistance


(2) the state must take reasonable legislative and other measure, within its available resources, to achieve the progressive realization of each of these rights


(3) no one may be refused emergency medical treatment

Soobramoney v. Minister of Health (1997)

· Soobramoney is a 41 year old man who needs kidney dialysis treatment

· Denied treatment from hospital due to lack of resources

· S.27(3) (no one may be denied emergency medical treatment) and s.11 (everyone has the right to life)

· Court argues must be taken in context of s.27(2) (within its available resources) 

Socio-economic rights in Canada?

· charter contains no explicit protection of socio-economic rights

· although s.23 (publicly funded minority education) comes close

· international convenant on economic, social and cultural rights (ICESCR) ratified by Canada in 1976

· s.36 of the constitution act, 1982

· instead, push for expansive reading of Charter Rights

· s.7 and 15= possible guarantees of socio-economic rights?

· Louis Arbour, former justice of SCC and UN high comminnioner for Human rights “freedom from want” 


- 

