Laws

Class six

Law and politics

Review of standing and Mootness

· what is the Borowski test?

· Directly affects or genuine interest as a citizen

· What is the public standing trilogy?

· Thorson v. Canada (1975)+ NS Board of Censors v. McNiel (1976)+ Borowski v. Canada (1981)

· What is one the judges main concerns when deliberating on mootness?

· Not tuning the appeal into a reference (thereby overstepping their traditional role)

· What is the leading SCC case on mootness?

· Borowski v. Canada (1989)-

Argument by Peter H. Russell

· despite what he thought:

· charter has not resulted in silencing of political debate 

· not concerned with hype about “judicial activism” because:

· notwithstanding clause

· popularity of Charter

· executive most commonly the target

· research doesn’t support the hype

· real dilemma lays with the PMO

· central control of government messaging

· less parliamentary discussion

· problem is with majority government

The Role of the minister of Justice/Attorney General

· must review proposed legislation to ensure that it is consistent with the Charter

· the basis for this review comes from:

· 1. s.3 of the Canadian bill of rights

· 2. s.3 (2)(3) of the Statutory instrument act, 1985

· 3. s.3 of the Canadian Charter of Rights and freedoms examination regulations (pursuant to the department of Justice Act, 1985)

· currently, Honourable Peter MacKay (conservative party)

Case of Edgar Schmidt

· Schmidt claims that the duty to report:

· Has been narrowly interpreted since 1993

· Is encouraged only if legislation is “manifestly” or “certainly” inconsistent

· Is discouraged even if argument supporting legislation only amount to an estimated 5% success rate

· Since filing his claim, Schmidt has been suspended without pay

· In March 2013, FC orders state to pay Schmidt’s legal costs. 

A Federal lawyer’s ethical dilemma


Advocate for client (the government ) v. Duty to the law and the public (especially given conflict of interest between minister/attorney) 
Which is more democratic?

· a majority government with 39.62%

· government is strong, parliament is weak

· government lawyers judging constitutionality of bills in private?

· Parliamentary are not constitutional lawyers

· V.

· Parliament debating and deciding constitutionality of proposed legislation in public?

Lawyers are told that any chance of successfully defending draft legislation against a human rights challenge that is, 5% or higher is deemed sufficient to justify a decision not to advice the deputy minister of Justice of problems with human rights compliance. 

So what?

· democracy,

· degree of legislative scrutiny substantially narrowed-

· does this violate rule of law?

· Constitutional litigation is expensive and time consuming, therefore, less likely that Canadians will have means to challenge unconstitutional law

· Transparency

· Does suspending Schmidt without pay constitute overly punitive measure against a whistleblower?

· Shouldn’t there be interval regulations that help protect individual whistleblowers from employer retaliation?

· Equality

· Should whistleblowers be included in s.15 of the Charter to protect them from imbalance of power?

Example: dual citizenship and terrorism

· conservative government has introduced legislation that would strip dual citizens of their Canadian citizenship if engaged in “terrorist activity”

· concern over broad scope of meaning of “engagement and terrorism”

· also creates, “hierarchy of citizenship”

· in light of Schmidt claim, if legislation is passed, burden will be on individuals and courts to challenge legislation in future. 

Example: deportation and double punishment

· according to John Hagen (2008):

· “the very status of being an immigation presents a situational form of delinquency or an “initial sin” so that when an immigrant is charged with a crime, he or she is perceived socially as committing not one, but two offenses”

· “crime-immigration nexus”

· “criminalization of immigrants”

· “crimmigration”

· case of Deepan Budlakoti

· 1985: Mr. and Mrs. Budlakoti arrive in Canada as staff for Indian High Commissioner

· 1989: Budlakoti stop working at HC in summer; that fall Deepan is born and given Ontario Birth Certificate

· 2009: Deepan is convicted of Break and Enter; sentenced to four months

· 2010: government informs Deepan that his was passport was issued in error citing s.3(2) of the Citizenship Act that he is not a citizen of Canada

· 2010: Deepan is convicted of firearms transfer and drug trafficking

· 2011: Deepan is released from prison where he has finished high school degree and applied to university; however, detained at Toronto West detention centre

· 2013: Indian High Commissioner confirms that deepens parents did not work for HC at time of his birth; Indian confirms that Deepan is not a citizen. 

