Law

Class five

Investigating charter challenges

Review from last class

· what are security certificates

· legal basis is in the immigration and refugee protection act (IRPA)

· issued by minister of citizenship and immigration and minister of the public safety (executive order)

· allow for arrest and detention of permanent residents and foreign nationals

· process may deprive individuals and their counsel any or all of the information regarding their arrest and detention

· what was found in Charkaoui v. Canada (2007)?

· Certificate process infringes s.7 (due to reasonability test) and s.9, and s.10© (due to length of detention) charter rights;

· SC regime’s detention of PRs and FNs does not infringe s.7 or s.12 rights

· S.15 not violated (ok to discriminate against citizens and non-citizens re: deportation)

· IRPA SC regime consistent with the rule of law

· Parliament has one year to fix law

· what happened after Charkaoui?

· Bill c-3 implemented with creates a special advocate system

· Detainees still do not know evidence against them

· Special advocate to work in best interest of detainee

· what is the difference between s.7 and s.1 of the charter?

· S.7 concerned with whether limit has been imposed in way that respects fundamental justice

· S.1 concerned with whether limit is justified

Class

· Borowski v. Canada (attorney General) (no.2) (1989) 1 s.c.r. 342

· Background:

· Mr.Borowski claims s.251 (4), (5), and (6) of the criminal code contravene s.7 and s.15 charter rights of the foetus 

· Seek declaration that legislation is invalid;

· Claims he has standing due to interest as a general good citizen, and there is no other reasonable manner to bring issue before court;

· Lower Saskatchewan court found foetus not protected by Charter and courts not able to assess sunbstantive content of legislation;
· Upon appeal, found that s.7 and s.15 do not apply to foetus

· By time case comes to SCC, s.251 stuck down in R v Morgentaler (No.2)

· Question; does Borowski loose standing and, therefore, is the appeal moot?
YES

· Standing

· In order to have standing one must: 

· Be directly affected , or;

· Have genuine interest as a citizen in the validity of the legislation (and have no other reasonable manner to bring matter before court) 

· Known as the Borowski Test established in Minister of Justice (Canada) v. Borowski (1981) 2 S.C.R 575

· Constitutional basis

· S.24(1) of the Charter

· S.52(1) of the constitution Act, 1982

· Mootness

· Two-step analysis

· Has the concrete dispute disappeared?

· If so, should court use discretion to hear case?

· * an appeal cannot be transformed into a reference

· rationale:

· 1. system is based on two parties having stake in issue

· 2. court must assess whether it is worth spending resources

· 3. court must maintain their traditional role

· in Borowski, 2 and 3 are relevant because procouncement will:

· 2. have no legislation context

· 3. violate the right of executive to order a reference (thereby pre-empting parliament) 

· what is considered “worth the resources?”

· 1. if court’s decision will have practical effect on rights of parties;

· 2. if the issue raises an important and recurring (but Brief) question;

· 3. if the issue is of public importance and there is a social cost to leaving it undecided

· standing after Borowski
· Canadian council of churches v. Canada (minister of employment and Immigration) (1992)

· Council challenges changes to immigration Act, 1976, esp. process of refugee’ determination

· Council took action seeking declaration that amended provisions violated Charter of Rights and Freedoms and Canadian Bill of Rights

· Attorney General motions to strike claim, arguring council does not have standing

· Federal court: 

· Council has standing

· No other reasonable manner to bring constitutional question before court

· Refugees, if primary respondent, can face 72 hour removal order. 

· Federal court of appeal:

· Council does not have standing

· There is alternative way to bring matter before court (via private litigant)

· Supreme court:

· Need to ‘prevent the immunization of legislation or public acts from challenge”

· Vs.

· Need to prevent courts from becoming ‘hopelessly overburdened as a result of the unnecessary proliferation of marginal or redundant suits brought by a well-meaning organization. 

· Summary of public standing

· from Canadian council of churches v. Canada (1992)

· 1. is there a serious issue raised as to the invalidity of legislation in question?

· 2. has it been established that the plaintiff is directly affected by the legislation or if not does the plaintiff have a genuine interest in its validity?
· 3. is there another reasonable and effective way to bring the issue before the court?

· Does council have standing. 

· Not council does have standing

· Refugees can and have applied for judicial review

· 72 hour removal orders are not a worry because court can stop them with an injunction

· as a result, there are other reasonable methods for bringing matter before court. 
