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-
Lord Ordinary: Trial Judge
-
Stare Decisis: Decision stands. The system of precedents, i.e. binding decisions.

-
Ratio Decedendi: Reason for the decision. 

-
Obiter Dicta: Things said by the way, i.e. not binding. 
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Introduction to Tort Law

· Tort: An actionable wrong, i.e. that you can sue for.

· Cause of Action: Lawsuit

· Plaintiff (Π): Person doing the suing (a.k.a. Appellant)

· Defendant (Def.): Person being sued (a.k.a. Respondent) 
· Unintentional Tort – Negligence: These types of torts are wrongs because the Def. didn’t consider that he/she could harm someone with his/her actions. This makes the actions blameworthy. 

· Intentional Torts – Actionable Per Se: Proof of harm is not necessary to succeed with these wrongs (e.g. libel/slander, trespassing, nuisance)

· Unintentional tort 
· You did that act on purpose what if you unintentional how can we fault liability, if they were being careless if they lack the attention of care, 

· If your negligent and you do something but you cant prove that it caused a lose then you lose your case harm loss injury 

· Elements of a negligence case 
· Duty of care 

· Standard of Care 

· Breach of Standard 

· Causation 

· Damages 
· In a civil action, the Π has to prove the case, i.e. the onus/burden of proof is on the Π. In order to succeed with the case the Π has to prove his/her case based on a “balance of probabilities” (i.e. 51/49) as the standard of proof. 

-
Pleadings – In Ontario this is a written statement of claim to set out what the Π will be trying to prove in court. 

-
The Def. lawyer doesn’t really need evidence (but sometimes uses), he/she just tries to poke holes in the Π case. 

-
Some other examples of torts are as follows: 


(
Assault – threat (unlike in Criminal law where assault is the action)


(
Battery - intentional application of force without consent (e.g. in cases of surgery)
-
To prove a negligence case the following five things need to be proven: 

1.
Duty of Care


2.
Standard of Care – i.e. accepted standard of behaviour in these circumstances. 


3.
Breach of Standard of Care


4.
Causation – i.e. the wrong done by the Def. is what caused the injury. 

5.
Damages – i.e. can’t be too remote. Harm is necessary in negligence cases (i.e. unintentional torts)

-
The questions which are addressed in a tort case include: 

(
Was injury to the plaintiff foreseeable to a reasonable person in the position of the Defendant? 

· Did the Def. take appropriate care to avoid the injury of others? 

· Was it the Defendant’s conduct which caused injury to the Π? 

Two Conceptions of Tort Law – by: Ernest J. Weinrib
-
This essay tries to show the dichotomy between the British/Canadian system and the U.S. one.  

-
There is more credibility in the Canadian system. For example, U.S. torts are all about compensation and not enough about fault. 

-
There are 2 conceptions of tort law: 

1)
U.S. Loss Spreading – Distributive justice notion. Spread out the cost of the loss socially. The problem is that it doesn’t take seriously the notion that someone did something wrong and should pay for it. 

· Aristotle pointed out “corrective justice”, i.e. loss spreading. This shows us that the concept is ancient. 

2)
CDN Loss Fixing – Fix the blame onto one person, i.e. who did the wrong. 

-
Common law is a collection of cases and principles found from them. Judges are supposed to discover principles (i.e. somewhat traditional). So, we often make legislation to deal with things. Common law is different than legislation, i.e. legislation I made when common law is inadequate ??????????????????????
-
Features of tort law: 

(
Doing and suffering are co-relative, i.e. they only make sense in terms of each other.  There is a reciprocal relationship of duty and right (normative???). 

· Tort law is private, i.e. in determining cases of tort law judges shouldn’t look at outside policies because tort is about what happens in a specific case. Note: This claim seems artificial, as outcomes do impact society!

· Once insurance is stuck in (i.e. collective) to private tort law, it takes away the principles of how tort law really should be. 

· Jurisprudence (i.e. Judges deciding law) for liability when insurance is involved, often gets coloured by availability of the insurance money. This is not how it should be. 

· American realists observe in court that Judges seem to know the outcome of cases from the beginning and just make it look like they are trying to discover principles. However, we cannot complain that they are making it up because then we can look at the legal framework. 

· Positivist = Black letter law?????????????????????
Case: Donoghue v. Stevenson 

· Facts: 
-
The Π drank some ginger beer from an opaque bottle and when she poured more out into her cup she discovered part of a decomposed snail. 

· Plaintiff’s Claim:
-
The Π sued the Def. claiming that she suffered from a severe state of shock and gastro-enteritis as a result of the nauseating sight of the snail in such circumstances, and in consequence of the impurities of the ginger beer she had already consumed. 
· Defendant: 
-
The manufacturer didn’t even try to deny the claim, but rather said argued that the claim was irrelevant and that there was no claim of action, i.e. no tort because there was no direct relationship between the Π and the Def., i.e. no duty of care was owed. The Def. argued that the Π didn’t really have a contract directly with the Def., claiming that it was impossible to know the gap of time/travel/different hands between the manufacturer and the final consumer of the ginger beer.  Prior to this case, without a direct contract there could be no action. 

· Ruling: 
-
The Def. was held liable. 

· Rationale: 
-
The Court of Appeal found that before now there was a bunch of recognized relationships where duty of care exists. They had to discover if there was a principle of law that existed that was similar to this.

-
Lord Atkin’s “neighbour maxim”: “You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour.” 
(
Foreseeable Π – could we predict this injury in this circumstance?

(
Reasonable Care – reasonable and prudent care, i.e. we would all agree with this objective analysis. 
-
Here, the Def. provided a service of making ginger beer with the hope that people would buy it and drink it. They put it in an opaque bottle and sealed it knowing that it couldn’t be inspected again before it arrived at its ultimate user, who would drink it. So, it is reasonable that they should ensure that there is no poison. It’s very easy to see that a duty of care exists. The standard of care here is that if they were going to put it in a sealed opaque bottle, they should have inspected it first. If we accept all of the facts (which the Def. did) then there was an obvious breach of the standard of care. Regarding the causation, the claim that there was not a close enough proximity is invalid because the proximity does exist in a causal sense, even if not in a distance/time sense. Finally, there were damages, i.e. the shock and the gastro-enteritis. 
She sues the manufacturer, there is no legal relationship between her and the manufacturer that is easily identified.

They compare it with a number of other cases ( many other situations that were vaguely similar in which the court had to find a principle that was relevant to all of them.
"Love thy Neighbour": Causal proximity, anybody that can be affected by what you do. Connects the manufacturer to the woman
· Duty to Care, don't injure your neighbour

· Recurring problem in the law, there are consumers who may not have a direct relationship with the manufactures but are still responsible 
· Not a case about strict liability
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Case: Palsgraph v. Long Island R. Co. 

· Facts: 
-
A man was trying to get on to a train as it was moving away, so the railway employees tried to help by pushing him on, i.e. so he wouldn’t fall. He was holding a small package, with no indication of what was in it, and as the employees pushed him on the train, the package fell. The package exploded, as it had fireworks in it. The explosion made scales fall, and they landed on the plaintiff who was standing on the platform many feet away. 
· 2 railway employees "helped" the guy, that would be the claim against the railway company in order to sue them

· Package was wrapped in newspaper

· Negligence

· Reason this is such a big case is because a railway is such a cash grab, "deep pockets"
· Railway was relatively new, and is dangerous ( easy to sue
· Plaintiff’s Claim:
-
The Π sued the railway company for the injuries which she got after the scales fell on her. 

· Said employees were negligent

· Original Trial: 
-
At the trial and the first appeal the plaintiff won. Now, we are dealing with the next appeal. 
· Ruling: 
-
The plaintiff lost at this appeal.
· Rationale: 
-
There was no duty of care owed to this plaintiff. The employees were able to see no foreseeable injury to the plaintiff when they tried to help the man with the package, so that he would fall. The plaintiff was injured in an unforeseeable manner, i.e. they didn’t even know what was in the package. 

-
Even if we were to say that the employees were negligent in the way that they helped the man (i.e. because they damaged his property), they were still in no way negligent to the plaintiff. 
-
“The question of liability is always anterior to the question of the measure of the consequences that go with liability” – This means that before we think about damages we need to figure out if there was actually a wrong, i.e. if it was foreseeable, because if it was no, then no matter how much damaged occurred, there is no liability on the Def. 

Must find a duty of care first before you look for damages etc. In this case, there was no duty of care.

· Do the employees have a duty of care with the railroad?

· Sure ( anything they do, anybody who could be affected by their actions should be in their mind before they do anything

· From their perspective, they were performing duty of care helping the man get on the train

· In terms of the plaintiff, it was a very unusual sequence of events

· Railway employees probably did not think someone 10-30 meters away would be effected by it

· Risk is relational ( duty to be obeyed is defined by the injury to be perceived, not a foreseeable situation
· Dissent (Andrews): 
-
The way that the dissenting judge sees it, is that since injury occurred there follows liability, i.e. because we all have a right to be free from injuries and danger. We all have a duty of care to take care for everyone else. 
-
This opinion rejects the foreseeability standard.
· When someone does something wrong they have to pay for everything that went wrong
· BUT, the problem is deciding if what he did was wrong

· Andrews says how could you possibly place liability on something you cannot foresee

· Defendant must pay for everything he has caused, once damage is caused you have to work backwards from there

· Shouldn't have to see the exact nature of a mishap or exactly who will be effected

· Disagrees entirely that forseeability should define duty of care

· Ratio Decedendi: 
-
The risk is relational and the injury was not foreseeable to a reasonable and prudent person. 
Case: Bourhill v. Young 
· Facts: 
-
Bourhill, a woman 8 months pregnant, was standing on a sidewalk, as a motorcyclist negligently got into an accident and died. She saw the accident and went into shock and had a miscarriage.
· Plaintiff’s Claim:
-
She sued the dead motorcyclist (Young) for negligently causing her miscarriage. 

-
The question before the court is if she’s a foreseeable Π, i.e. is the miscarriage a foreseeable consequence of witnessing the accident
· Is it foreseeable for a bystander to be affected just by seeing an accident? Can this even be proven?

· She would take the stand and testify

· Issue is: is this a foreseeable injury
· Today, people are much more likely to accept the notion of post traumatic shock etc

· Thin Skull Plaintiff Rule: If you commit a wrong act, then the tort-feasor (wrong doer) takes the victim as you find him, i.e. if you do a wrong and injure someone because they’re susceptible then you lose. Still, this will only occur if you know that they were susceptible…i.e. this won’t apply here! 
· Once liability has been established, the tort-feaser takes her victim as she finds her
· Defendant can't say that they only have to pay to fix a "normal" person

· Can't rely on a particular weakness or disability so you only have to pay less

· Can't say too bad for the defendant that he couldn't have foreseen how weak the plaintiff is

· BUT doesn't apply in this case because you ask is there a duty of care owed to this plaintiff

· Only one if there is foreseeable injury, and there isn't in this case

· Ruling: 
-
The Π lost.  
· Rationale: 
-
The injuries were not foreseeable because she was particularly susceptible to experiencing shock, which couldn’t have been known.  Also, the Def. was negligent to the driver of the other car, and not the Π. 
Example of Thin Skull Plaintiff: if you pat someone on the back and they are a hemophiliac, and you gave them a bruise but you didn't know that you are not responsible, but if you punch them in the face then you are because the injury (regardless of their condition) was foreseeable

Case: Oke v. Wade Transportation Ltd. And Carra
· Vicarious Liability: You have done nothing wrong, but your wrong is committed through someone else. 
-
This applies in some situations, e.g. master-servant (i.e. employer-employee). If there is a tort liability by an employee in the scope of his/her employment, then the employer is ALSO liable. 
-
Doesn't matter how well you trained the employee, you are still liable

-
Employer is responsible for the actions of the employee if it is during the scope of their employment

-
The employer is not at fault in any other way

-
In this case, Carra, the driver, and employee of Wade Transportation is being sued, as well as the company itself. 

· Facts: 
-
Carra, the Def. truck driver, knocked over a sign on the highway. He picked up most of the debris, but left the bent post that he couldn’t move.  Carra stopped at a gas station and asked the employee there what to do. The gas attendant said not to worry, so Carra continued on his way. It was determined that there was no negligence when he knocked down the sign. Later, Oke was driving on the highway and wanted to pass a slow moving truck, so he went on the gravel shoulder where the sign had been knocked over. He hit the post and it speared and killed him. 
· Plaintiff’s Claim:
-
Carra and Wade Transportation Ltd. were sued for negligently leaving the sign in that manner. 
-
Said he was negligent because he failed to report the accident to the authorities who could have gone to the highway and gotten rid of the sign to prevent the accident
· Original Trial: 
-
The Def. was held liable for leaving the sign. 
· Ruling: 
-
The Π lost 
· Rationale: 
-
It was determined that it was not foreseeable, i.e. because the Π shouldn’t have been driving on the gravel shoulder. It’s unusual, i.e. an ordinary and prudent driver would not be driving where the Π was, when he was killed. According to the majority, the Π used the road in an unforeseeable manner and thus the injuries were too remote to hold the Def. liable. 
-
It was also said that if the truck hit the sign without negligence, then Carra was in a position no different than any regular bystander who is not obliged to report unsafe conditions. This point was not really argued by the majority because the case was finished without this idea. 

-
A reasonable driver would not have been driving where he was driving. He could have seen the gravel ending, why didn't he just wait. The guy knew the highway well. The damage and the injuries were not foreseeable, could not reasonably foresee that the plaintiff would attempt to pass at the gravel divider

· Dissent: 
-
It is not necessary to foresee the precise accident, just enough to realize that something could happen. Someone could have needed to pull over (i.e. in an emergency) and then this could have easily happened. Carra’s truck was there, so why wouldn’t it be reasonably to assume that others would be there too?! Also, by the fact that Carra cleaned up the debris and asked the gas attendant what to do, shows that he recognized potential danger. 

-
Compelling evidence that the truck driver might have seen that someone would have hurt themselves, he asked the gas station attendant what to do which means he would have foreseen danger/injuries
Case: Moule v. New Brunswick Electric Power Commission 
· Strict Liability Rule from Rylands v. Fletcher: In this case a guy filled up a reservoir with water and it ruined the coal mine next door. The guy with the reservoir argued that it was his land, so he is not liable, however it was found that since he was doing something unnatural with his land he was responsible for every consequence without having to go through negligence reasoning. This is called strict liability. No matter how careful one is, if the act is inherently dangerous the person is at fault. 
-
This doesn’t apply in our case. 

- 
Rule says: when you are doing something inherently dangerous or unnatural, you are responsible for all the damage your injury causes no matter how careful you might be
· Facts: 
-
The Def. is a power company who has high voltage wires in towers. There is a tree nearby to a tower and the company took care to clear the branches near the wires to 25 ft. Another tree even farther away was also cleared to 13 ft. Local children nailed boards to build a bridge connecting the two trees so that they could walk up high on the closer maple tree. A boy stepped on a dead branch and fell, so he grabbed the wires and was electrically shocked. 
· Original Trial: 
-
It was said that the sequence of events were foreseeable so damages were granted to the Π. The judge said that since trees are alluring to children, the power co. should have removed the whole tree. The power co. had obviously recognized that they had a duty of care, since they cut down the branches in the first place. 
· Ruling: 
-
On appeal the judgment was reversed, so the Def. was not held liable.  
· Rationale: 
-
The majority didn’t agree that the sequence of events could have been foreseen. They said that the Def. took sufficient precautions to protect against foreseeable problems. 

-
This is not a foreseeable plaintiff and not a foreseeable accident
-
Defendant took enough precautions, this was a unique accident from where exactly the boy was standing on the boards
Case: Amos et. al. v. New Brunswick Electric Power Commission  
· Facts: 
-
There was a tree next to a man’s house and wires above it. The man’s nephews were having a contest to see who could climb the highest and the fastest, and the youngest kid made it to the top. Since the tree was in full bloom the wires were not visible, and as the kid climbed the tree swayed and touched the wires, and the boy was electrically shocked and ignited. 
· Original Trial:
-
The Π succeeded because the tree was an easily climbable one, so it was determined that the power co. did not take proper care, since we know that kinds climb trees. 
· First Appeal: 
-
On the first appeal the judgment was overturned and the Def. won because it was said that the judges felt bound by the Moule case and thus could not hold the power co. liable. 
-
Weird because the situations were completely different. In this case, the tree was not taken care of properly and the wires were hidden
· Final Ruling: 
-
 The appeal judgment was reversed again, and the Π succeeded. 
· Rationale: 
-
In the end it was decided that the facts were in fact different than the case of Moule, and thus based on the original reasoning that the power co. did not take reasonable care, the Def. lost. 
-
The boy didn’t even fall, he simply climbed the tree and was electrocuted

-
The injury was foreseeable and thus the defendant was guilty
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Case: Bolton and Others v. Stone 
· Facts: 
-
A batsman at a cricket club hit a ball over the fence, which hit the Π standing 100 yards away on the highway. 
- 
This is foreseeable but very rare
· Original Trial: 
-
The Def. was held liable
· Ruling: 
-
On appeal, the judgment was reversed and the Def lost (i.e. appeal allowed). 
-
Plaintiff won on appeal
· Issues: 
-
Is foreseeability the only issue, or can we also consider how likely the chance of the occurrence? Look at the probability that someone would get hit
-
Can look at how busy the street is

-
What are the odds that someone would be standing in the exact place when the cricket went over the fence? Not very likely

-
A cricket ball went over the fence only 6 times in 30 years (i.e. once every 5 years) and since it was not such a busy highway there are only periodically people on the road.  Based on this, do we have to say that since there is a possibility of injury then the Def. is liable, or o we get to think about the likelihood and the likely severity of the injury? 

-
It is reasonable to run the risk if the risk is not very probable or likely

-
Foreseeable is not necessarily enough

-
How likely is the injury? Not that likely in this case

-
How severity of injury?

-
Social Utility of Conduct

-
Cost of avoidance
· Rationale: 
-
Since the damage is so slight (i.e. barely foreseeable) it is reasonable that the Def. did not do something to prevent against the accident.
-
Note: This does not mean that this would be the same judgment in every case, but only here, based on the height of the fence, the distance to the road, the amount of traffic, etc. 

-
Did not breach that duty of care, is not within a reasonable standard
e.g. Cost of Avoidance ( GM car, would have been more cost effective if they had produced a different car then what the potential problems would have been (costs $1.67 to make a car safer)
Case: Paris v. Stepney Borough Council
· Facts: 
-
A labourer with one good eye was injured when a metal chip flew from a rusted U-Bold as he hammered it, attempting to remove it from the rear axle of a car.  The labourer was struck in his one good eye. 
-
He actually asked his employer for safety glasses and they denied him

· Issues:
-
Was there an onus on the employer (Def.) to make the employee wear safety goggles? 
· Original Trial: 
-
Since the employer knew that the employee had only one good eye, the foreseeable severity of an injury was so high that he should have provided and insisted on safety goggles. The employer should have had a higher standard of care in this circumstance. (Plaintiff won at original trial)
-
Two factors to be considered were established here: 

1.
Likely severity
2.
Likelihood of injury
-
Must be based on probability
· First Appeal: 
-
The judgment was set aside and the Π lost. 
· Second Appeal: 
-
The judgment was restored from the original trial, and the Def. was held liable for damages. 
Case: McGhee v. Nat. Coal Bd. (causation)
· Joint tortfeasor (i.e. wrongdoer) – This is a principle of law that if more than one party caused the damage they are jointly liable. For example, if two people shot at someone and he was killed, it doesn’t matter which bullet actually hit and killed him. 

· Novus Actus Intervenus – An intervening act that caused injury, which interrupts the chain of events. This can be raised by the Def. to say that what he/she did didn’t cause the injury directly. 

· Facts: 
-
A man who was normally a labourer in the pipe kilns was transferred to the hotter and dustier brick kilns. He eventually got severe dermatitis. 
-
Didn't let him have a shower, rode his bike home

-
Said if he had been able to have a shower he would not have gotten dermatitis
· Plaintiff’s Claim:
-
The Π alleged that he contracted the dermatitis because of the dusty and sweaty conditions, for which the employer did not take proper care to avoid by providing showers so that he could clean himself right away after work (i.e. before biking home all sweaty and dusty). 
-
Plaintiff has to show that it is the defendant's fault that it is the material that caused the injury

-
Must prove "the cause" or "material contribution" (one of multiple causes)



- Burden on the plaintiff
· Issues: 
-
Dermatitis can be caused by irritation to the skin, etc. but medically they don’t really know the cause. 
-
Did the Def. know that a shower would help? Yes, evidence shows that a nearby factory had showers. 

-
Used an outside source to prove a cause (Boddington/Castings) ( in this case the material did cause the injury

-
Going to have to take a more flexible/broader view of causation
· Original Trial: 
-
The Π lost. The Π dermatitis could have been caused by 2 things: getting dusty, and/or cycling home. We can’t really know which one caused it, i.e. so we can’t really prove causation.  Based on this, we can only show a material increase in risk caused by the Def., but not a material contribution.
· Appeal Ruling: 
-
The appeal was allowed and the Def. was held liable. 
· Rationale (Lord Reid): 
-
We need to take a broader view of causation, i.e. since the Def. materially increased the risk of injury we can equate that the materially contributing and thus hold them liable. 
-
Increase in the risk that you are going to be injured or get this disease

-
If you increase the risk of the injury, and the plaintiff did get the injury, that is good enough to prove causation

-
As far as Lord Reid is concerned, both material contribution and material increase in risk are the same (knows they are 2 different things, but it is too great a burden on the plaintiff)
-
If you materially increase the risk and the person gets injured then that will be sufficient to prove the plaintiffs case unless the defendant can prove otherwise



-Allow the defendant to prove the onus that they didn't cause the injury
-
Question: when did we get the expectation that science would tell us the exact rule of causation

Material Contribution: we know the cause, but there is more than one cause

Material Increase in Risk: Know that the risk is increased but don't know how exactly the injury was caused
· Rationale (Lord Wilberforce): 
-
For his proof, the Π just has to prove that the Def. was wrong and thus materially increased the Π risk, thus causing the injury. Once the Π proved this the burden of proof can be shifted to the Def. to prove that this was not true (i.e. which he could not do). 
-
Basically, Lord Wilberforce makes a distinction (unlike Lord Reid) between materially increasing the risk and materially contributing to the injury, but in the end the appeal is still allowed by changing the burden. 
Case: Lauritzen v. Barstead; Wawanesa Mutual Insurance Co., Third Party
· Facts: 
-
Plaintiff didn't drink, wasn't a party animal, didn't want to go into the beer parlor with the other men

-
Defendant came back into the car with more beer, told the plaintiff to drive because the defendant was intoxicated
-
The Π asked the Def. (i.e. his foreman) to drive him to make a call. The foreman got really drunk and asked the Π to drive. The Def. wanted more beer and told the Π to go get more, but the Π said no, to which the Def. responded by punching him. The Def. continued by trying to make the Π turn the car and the car spun out off the road. The Π got out of the car and the Def. put the car into reverse, causing it to fall into a ditch. The two decided to sleep in the car for the night (with the keys in the ignition so the heat could stay on) and look for help in the morning. Meanwhile the Def. woke up and tried to drive down the river, but bumped into something, waking up the Π. The Π hiked in search of help and was found by a farmer who brought him to a hospital where he had to get some amputations because of severe frostbite. 
· Plaintiff’s Claim:
-
The Π wanted damages for his injuries of the amputations and well as for the fact that his wife left him, i.e. because she did not want to be with a crippled man. 
· Defendant’s Claim: 
-
The resulting injuries to the Π were the Π’s own fault because he shouldn’t have left the keys in the ignition and he shouldn’t have walked outside in the freezing cold weather. The Def. used a claim of Novus Actus Intervenus. 
· Ruling: 
-
The Π wins for the damages of the amputations, but not for the claim about the wife. 

-
Defenedent was negligent, in drinking, in trying to hold the steering wheel, in getting the car into the ditch
· Rationale: 
-
The Def. claim of novus actus intervenus does not work because in truth, everything that the Π did was what he had to do to save them from the situation that the Def. put them in. Based on this, everything he did was reasonable and it was all one long chain of events.  
-
Novus Actus Intervenus was an intervening act helped with causation

-
Said injury was caused for getting out of the car and walking to the farm ( that's what caused the frost bite

-
The Π was not awarded damages for the unforeseeable event of his wife leaving him because this damage was too remote. 
Damages: remoteness of loss

-
How much injury do you pay for, there has to be a practical limit

-
Is the injury a foreseeable kind of injury in these cases? Are the damages going to be too remote to be covered in loss

-
Defendant is reliable for the foreseeable consequences of his actions

-
Cold night, slippery road, drunk

-
Have to foresee the particular kind of injury/accident ( not necessarily true but there must be some limits

-
One thing he could not get damages/money for: his wife leaving him

-
The loss of his wife was not a foreseeable consequence of what happened to him on that day

-
Won damages for everything else
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· Damages – monetary reward

(
Compensatory damages – to replace what was lost, i.e. to put the Π in the position that he/she would have been in had the tort not occurred. 



( there to compensate, to make right of wrong, compensate for loss, return you to where you would be if you were never injured

(
General damages (monetary or non monetary, astronomically large in US, very small in Canada)
-
Pecuniary damages – money, which needs to be estimated (e.g. potential lost wages)

-
Non-pecuniary damages – hard to put a price on (e.g. pain and suffering)

(
Special damages – easily quantifiable, i.e. with receipts, had to get a wheelchair - cost $500 etc
(
Punitive damages – to punish for outrageous conduct (not compensatory)
(
Exemplary damages – given to make an example for outrageous conduct. These are big in the U.S. (e.g. McDonald’s coffee case). 

(
Nominal damages – a small award if there is no real injury proof, but proved all the other elements. This would obviously not apply in a negligence case, where need injury to succeed (have to prove harm), but rather in a case of an unintentional tort (e.g. trespass). 



- Nominal damages only apply to intentional tort cases
Case: Andrews et. al. v. Grand & Toy Alberta Ltd. et. al. 
· Facts: 
-
The Π was injured in a motor vehicle accident and it was found that the employee and the company (i.e. by vicarious liability) were partially liable, i.e. there was some contributory negligence. 

-
The Π would require constant care for life and when determining damages, he suggested that he should live at home with personal care.
- 
At the point of this trial, he is learning how to drive a car

-
21 years old at the time of this accident

-
4000$ a month for the man to live properly (1970 this was a lot of money) ( cost of future care

· Issues: 
-
What should the Π get compensation for, i.e. how much money should he get? 
· Original Trial: 
-
He was awarded $4135 per month for future care

· Appeal Court: 
-
At the Alberta Court of Appeal they felt that he should not get personal home care. They said that he just wanted it because it is the most expensive option. 
-
They said that he should just live with his family and thus he was only awarded $1000 per month for future care. 
At Court of Appeal they said, monthly amount at trial said the amount of money was too high, said should be 1000$, further reduced it on contingencies

-
Thought the plaintiff was making an unreasonable request to live independently at home. Vastly the most expensive option and that is why he chose it

-
Didn't want to live at home, didn't really get along well with his mom

-
Contingencies: don't really know what is going to happen, will just call it contingency (might get worse, might be institutions etc)


-
Uses this strategy to lower costs


-
Reduced by 30%

-
Pain and suffering was reduced to $150,000 (?)

-
Doesn't matter what the plaintiff decides to do with their earnings

-
Court of Appeal admitted the plaintiff would be much better off if he lived independently in a home of his home


-
Saw how important it was but took it away from him anyways

-
They claimed that it was not fair that the Π would live at the expense of the Def. for the next 45 years. 

-
They also argued that he might just take the larger amount if he had been awarded it, and move into a provincial paid for hospital, in which he would not need that money. 

· Supreme Court: 
-
The Supreme Court rejected the claims of the Alberta Court of Appeal, saying that it is not a luxury and therefore it is perfectly reasonable for him to want to live at home. 
-
They said that the ability of the Def. to pay should not be considered when awarding damages. As well, there was insurance, so it really was not an issue. 

-
They pointed out that he needed to be compensated for how he was before. 

-
For non-pecuniary losses (e.g. such as pain and suffering) it was pointed out that there are three methods on how to pick an amount: 

1)
Conceptual Approach – determine how much each loss is worth (e.g. hand worth $X)

2)
Personal Approach – based on loss of happiness by particular victim (e.g. hand of piano player worth more than someone else’s hand). 

3)
Functional Approach – since can’t replace happiness with money, the damages award can at least provide solace, i.e. so money is awarded so that can have happiness above whatever is needed to get back to original position. 

-
In this case, the functional approach was used, and damages were set at $100,000. Note: In Canada, damages for pain and suffering are always low. Before this case, it was usually under $10,000. 
· Ruling: 
-
The original monthly amount was restored. 
-
Regarding contingencies of life (i.e. a percentage to reduce damages, i.e. if need less in the future) the Supreme Court went back to the original trial percentage of 20% and not the Alberta Court of Appeal’s 30%. 

-
Non-pecuniary damages were awarded at $100,000

-
Note: The Def. only had to pay 75% because the Π was found to have 25% contributory negligence. 

Case: Matthews et. al. v. MacLaren et. al. AND Horsley et. al. v. MacLaren et. al. 
-
There are three common law principles to do with the word “rescuer”. They do not necessarily apply in this case:


1)
Generally, there is no obligation to save, no duty to rescue

2)
If rescue started, you don’t have to complete

3)
If you try and rescue someone there is no obligation to continue, but if you negligently worsen the victim’s position, then you can be held liable. 

-If you start to rescue someone, there is no law requiring you to complete that rescue


-Unless, you change your mind right in the middle of a rescue and you made their situation worse


- If you make the situation worse, that could have attracted liability

4) Duty to would-be rescuer


- If you put yourself in a situation of peril, and someone comes to save you and they hurt themselves, you are liable
Ontario Good Samaritans Act: if you do help someone, we will protect you from liability unless you are grossly negligent
· Facts: 
-
The Def. had guests on his boat. He had had some alcohol, but it was determined that it was not enough to have any bearing on the case. Matthews (plaintiff) walked on he fore deck to the back of the boat tripped and fell into the water, but we don’t know how. The Def. (McLaren) stopped the boat and put it into reverse to go back and get Matthews. He turned off the engine when he came close to him and then tried to reach him with a pole and lifesaver. Matthews did not respond or move and the boat drifted. Matthews was probably already dead. Horsley jumped in as did Mrs. Jones and since Mr. Jones wanted to get her, the Def. turned the boat back on and picked up Mrs. Jones and Horsley. Horsley was dead, and it was determined that he died from a heart attack on exposure to the cold water. He had no preexisting heart condition. Matthews’s body was never found. No ability to determine the cause of death, so there is no causation

· Issues: 
-
The problem with the Matthews suit is that we don’t know how or when he died. Based on this, there can be no determination that the Def. was negligent to knock Matthews off the boat. 

-
When you turn off the boat, you no longer have any control over the boat

-
Expert witnesses in Toronto say the "bow on" method, although slower method, would be more correct method
· Original Trial: 
-
The Def. was found to be negligent in the way that he attempted the rescue, i.e. by reversing and then turning off the boat. By being negligent he stretched out the incident, which made Horsley jump in. Thus, he is negligent even though the original Matthews case does not have the Def. found liable. 
· Appeal Court: 
-
On appeal, duties were discussed and it was determined that MacLaren had a duty here because he was the owner of the boat. 

-
There was negligence in the rescue because MacLaren should have foreseen that others would have jumped in. 

-
Shroeder said that MacLaren had a duty to make a reasonable effort to rescue, and in actuality, he did make a reasonable attempt. He only had a duty to not make it worse, so we cannot extend that to say that he had to succeed at the rescue. Based on this, it is not reasonable to say that he should have foreseen that others would jump in. It was merely a mistake in judgment, but reasonable in an emergency situation. 

-
Jessip agrees, but with different reasons: He agrees with the trial in some respects, pointing out that the Shipping Act implies a duty for the Def. to Matthews so if he was negligent, then he is liable to all injured. The Def’s negligence stretched out Matthew’s peril and he should have foreseen others jumping in. Based on this, Jessip would have found the Def. liable except for one fact, which was that he told Horsley to stay below and thus Horsley cannot be considered a foreseeable Π. 
-
The appeal was allowed and the Def. won
· Supreme Court: 
-
The majority (Richie) said that there is a duty to rescue at common law because the Def. owned the boat. 
-
We know that there was no duty to Matthews because we don’t know what happened. 

-
If we are going to find liability to Horsely it will have to be based on MacLaren prolonging the rescue attempt and creating a situation of peril.
-
MacLaren should have taken reasonable steps, such as throwing the lifesaver, as he did. Although it didn’t help this was good because we would need to consider the victim as we saw him, i.e. he appeared to be conscious, and thus this action would have been appropriate. 

-
The appeal was dismissed here, so the Def. still wins. 

-
The Dissent (Laskin) given a theory of liability: 

1)
Once start rescue there is a duty to do it properly

2)
Duty owed to passengers if own boat

3)
If peril is caused by negligence then the rescuer can be held liable to a second rescuer, i.e. because of foreseeability. 
Laskin says that we need to forget the principles and look at this specific case. Here, there was a duty to the passengers because the Def. owned the boat. The duty was broken and caused Horsley to jump in and try reasonably to help. This view rejects Jessip’s view that warning to Horsley was enough to save the Def. 
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Factors of Standard of Care

· How likely is it someone will be injured

· What is the likely of the severity of the injury

· The social utility of the conduct (e.g. Baseball has high social utility, many people enjoy it, entertaining, many people play it, brings revenue)
· Cost of avoidance (GM Case)
Damages in Tort Law
· Purpose is to restore the person to where they were if the tort had not occurred
· Have to prove that something caused you injury in order to get the money from it
· General Damages (as opposed to special damages - things that are easily quantified)
· Monetary (Pecuniary)
· Technically cheaper to kill someone than to pay for their high quality of life for the next 20 years
· Would include things like wages, future care, 
· Non-Monetary (Non-pecuniary)
· Pain and suffering
· Maybe a little bit easier than monetary
· Hard to ascribe a value to something that you used to be able to do and cannot do any longer
· Punitive Damages (exemplary)
· Punitive component doesn't have a lot to do with compensating or repairing the defendant
· The things we use punishment for so the wrongdoer doesn't do it again
· Specific deterrents
· Exemplary is more general ( so people in general do not do the same thing, follow by example
· Nominal Damages
· Cannot get these in a negligence case, have to prove harm
· Can only get these in a tort case that is an intentional tort case
· Small amount of money, not compensatory, court is taking the position that there is no harm or injury, but will give you some money for proving your point
· Give plaintiffs actual things that they needed to make their life better
Case: Reibl v. Hughes 

-
This case can be looked at as a case of straight negligence, or as a case of battery. 

· Battery (tort): Intentional application of force on a person without their consent. Battery is actionable per se, i.e. there is no need to prove harm. It is like assault in criminal terms. 

- 
A lack of information vitiates (i.e. weakens) consent. 

· Facts: 
-
The Π had an operation, during or after which he had a stroke that left him paralyzed and impotent. Body is totally disabled, limited use of one arm
-

Battery is any form of bodily harm without consent

Standard of care was explained? English wasn’t the guy’s first language

Needed only 1.4 more years to get long term Workers comp, and maybe would have waited had he known the risk

It is an intentional tort you don’t have to prove harm or injury

· Plaintiff’s Claim: 
-
The Π claimed that if he had known he could have had a stroke as a result of the operation, then he wouldn’t have had it. He claims that the Def’s (the doctor’s) failure to inform caused him to have an operation that he otherwise wouldn’t have had. Part of the duty of the Def. was to disclose and explain the operation and he failed to do this. 
· Original Trial: 
-
The trial judge, Hanes, held for the Π., saying that the Def. didn’t properly explain the operation and that had the operation been properly explained the Π would have foregone it. 

-
The Def. was held liable in negligence and in battery. 
· Court of Appeal: 
-
At this level it was said that this case shouldn’t be considered one of battery, but rather it is a straight negligence case. 

-
The Def. won. 
Ordered a new trial that should be only on negligence 
· Supreme Court: 
-
The case of Hopp v. Lepp defined the doctor’s standard of care, saying that he or she must answer all questions and even without being asked he or she must disclose all risks involved. This includes both material risks as well as risks that are specific to the individual. 
-
In this case, the Def. only advised the Π on the probability or risk of stroke or death. 

-
The Def. didn’t explain the nature of the operation, which we know by the fact that the Π believed that it would cure his headaches and hypertension, which is not the case. 

-
The Π was going to qualify for a full pension in just over a year, so since the operation could have been postponed up to 4 or 5 years without increasing the risk, it would be reasonable to expect that he would have opted to wait. The Def. obviously didn’t take into account his personal situation when telling him about the operation. Presently, after his stroke he will get nothing because he cannot complete his work term. 

-
The Supreme Court still rejects battery for this case (like the Court of Appeal)
· Ratio Decedendi: 
-
Would a reasonable person in this situation have foregone this operation? Yes!
-
It is unusual that in this case we look at the Π intentions, but there is an objective v. subjective test that we consider for what the Π had in mind. It is obviously difficult for the Π to be objective after the fact (i.e. he would obviously say that he wouldn’t have had the operation). So, objectively, (with full knowledge) we have to determine if it would have been reasonable for him to wait for the operation, and the answer is yes, even with a reasonable subjective basis.
-
The doctor needs to find out what the patient has questions about 

A lack of knowledge caused him to have the operation 

Case: Crocker v. Sundance Northwest Resorts Ltd. 
· Facts: 
-
A new skier read about a tube race contest with a party atmosphere (i.e. alcohol) at his ski club. The Π and his friend filled out an application and waiver and came back the day of the race. The day of the race the Π drank and was drunk before the race began. The pair won the first race, but during the second race the Π fell, broke his neck and became a quadriplegic. This occurred after an employee warned him not to continue to race. 

-
Had to sign a waiver to enter the form, and he was a member of the ski hill (had been there before)

-
Most participants were drinking

· Issues: 
-
At what point is a person responsible for what happens to him/herself?  
· Plaintiff’s Claim: 
-
The Π sued the resort for: 

(
failure to warn of the unusual dangers on the premises  (i.e. mogul hills)

(
failure to warn of the dangers of  tube racing

(
failure to stop him from racing while intoxicated.
-
Why didn't YOU stop me from being injured while I was drunk

· Defendant’s Claim: 
-
The Def. claimed that their were no unusual dangers on the premises, that the Π knew the risks involved, it was a case of voluntary assumption of risk (i.e. volenti non fit injurid), and that the waiver on the season pass and on the back of the application covered the Def. against the injury. 
-
His own negligence caused his own risk: contributory negligence (you weren't wearing a seatbelt, it's your own fault. You were injured but you probably wouldn't be nearly as injured if you hadn't been negligent yourself)
-
If you say contributory negligence, the judge has to consider it and consider the damage

-
Seasons pass and waiver says "we are not responsible for damage" ( exclusion clause

-
In order to succeed with voluntary assumption of risk you have to prove they knew about the possibility of risk, and that you still went ahead with it anyways

-
Ski hill must know about the risks, and you assume the risks of tube hill

-
Also signed 2 controlling waivers
· Ruling: 
-
The court ruled for the Π, still there was contributory negligence. 
-
Damages award would be reduced by the factor of 25%
· Rationale: 
-
The Def. cannot rely on the exclusion clause because the Π can just say that he didn’t understand it. 
-
Judge said he didn't believe the plaintiff when he said he didn't read the waiver, but it didn’t matter - this will not affect the case because the seasons ticket is about skiing, not about tube racing. Did accept that he did not read the waiver on the back of the entry form for the contest but it cannot succeed either ( language is not clear enough, doesn’t say specific risks, and is a little bit ambiguous, and they didn't draw his attention to the clause with potentially disastrous consequences

-
We cannot prove that the Π knew/understood the risks. In order to exclude tort liability a waiver needs to be in plain words and needs to be clear to the signer. This waiver was not. As well, the season pass only covers regular activities of the resort, i.e. skiing, not drunken tube racing. The waiver on the back of the application would be good if it was binding, but here it was not because the Def. didn’t draw the Π attention to what he was signing. 

-
The Def. fulfilled their duty to ensure safe premises, but the use of them was still dangerous. 

-
The Def. also had a special knowledge of the risk involved, i.e. because their own employee had been injured earlier. So, even though there is voluntary assumption of risk, a regular person definitely would not realize the magnitude of the risk. 

-
The Π was irrational in his intoxicated state, but he was only like that because they had sold him the alcohol. Even though he willfully consumed it, it must be recognized that the resort not only allowed him to drink it, but actively encouraged it. 

-
The Def. had a duty as the occupier of the land and a duty in contracts. The Def. needed to take special care and save people from their own want of care, i.f. from themselves. 

-
There were a number of things that the Def, could have done:

(
called the police

(
limited the drinks

(
used a bunny hill, and not a mogul hill

-
The reason that this is definitely a case of negligence on the part of the Def. is because the cost of avoidance was low and the severity of the risk was high. 

-
An employee of Sundance was hurt on the same day

-
Dangers to tube racing are not obvious and not well known ( can't say he assumed the risk, cannot prove this. Also cannot say that he knew the specific kinds of risk (his spine etc)
-
Duty arises by contract and also by virtue of being an occupier of lands (invitee, license, trespasser)
-
Under common law, a person is an occupier of land and they have a duty for people who come on that land to protect them and keep them safe



-
For trespasser, you have to warn them of any potential dangers (e.g. 

beware of dog)



-
Invitee is when someone has invited you onto the land (e.g. going to 

the movies you are the invitee, the theatre is the inviter ( using the 

land for benefit: money)



-
License is when you give someone permission to use your land for 


something, can get some benefits from this
-
Have a duty to save someone from their own negligence

Case: Norsk Pacific Steamship Company Limited, Norsk Pacific Marine Services Ltd., the Tug Jervis Crown, Francis MacDonnell v. Canadian National Railway Company 
-
A rule exists that we are not allowed to sue for something that is purely an economic loss. The reason for this is that if we allow this type of suit then there would be no end to it. For example, if a car accident causes the power to go down and thus a movie theatre cannot show a movie, everyone can’t sue to get their admission money back.  Based on this, the rule was that the only way one could sue for economic loss was if his/her personal stuff had been damaged, i.e. person or property. A close connection was needed. 

· Exceptions to the Rule : 
-
In Canada the case of Neilson v. City of Kamploops changed our law and made us more flexible. 

-
Negligent misrepresentation from the case of Hedley Byrne: The Π’s bank asked the client’s bank if the client had enough money to pay for the advertising services requested. The bank said yes, but in the end the client went bankrupt so the Π sued the client’s bank, which is unusual because there is no contractual relationship. The court ruled that if X makes a statement to Y that X knows will be relied on by Y, if the statement is not true, then the statement was negligently made and if Y suffers from harm as a result then there is a cause of action. In this case the Def. was not liable because when the client’s bank gave the information they used a disclaimer, saying that they would accept no legal responsibility. 
· Facts: 
-
Norsk tugboat crashed into a bridge that had train tracks on it. 
-
The bridge was owned by the Federal Government (Public Works Canada), but was being leased by CN. Everyone considered the bridge the “CN Bridge”. 
· Plaintiff’s Claim: 
-
CN sued Norsk because CN had the rights to use the bridge and now with the damage they couldn’t use it. They lost money, by incurring extra expenses and losing revenues. 
· Issues: 
-
If the traditional rule applies, then CN can’t recover damages because they don’t own the bridge. And they were not personally damaged or harmed
-
The “floodgates” argument, i.e. will ignoring the rule in this case open up to all ridiculous cases of claims for economic loss? 

· Original Trial: 
-
The court argued that the harm to renters (i.e. to CN) is the same as the harm to owners so a new law is needed, but with limits. 
-
Norsk knew about CN using the bridge, so this knowledge of CN as a potential Π along with the foreseeable fact that if crash into the bridge could have problems, was enough to hold them liable. 
-
The proximity between the act and the injury was very obvious, so the Π (CN) won. 
· Court of Appeal/ Supreme Court: 
-
The appeal was lost, and the Court of Appeal ruled for the Π again. 
-
The Supreme Court again upholds that the old law is not good and leads to counter-intuitive results.  

-
The Supreme Court rejected the Def.’s arguments of loss spreading, insurance, more accidents, contractual allocation of risk, etc. 
-
This case is an example of a joint venture, i.e. the interests of PWC and CN are so close and indistinguishable that the duty gets extended to CN and they can recover damages. 
· Note: working of the law in other places: 
-
In England they still use the old rule 
-
In the U.S – loss has to be closely related; pollution cases; product liability cases. 

-
Civil Code Jurisdiction *law based on Napoleonic Code, not judge made law* (e.g. France, Quebec) – don’t recognize real differences between loss and pure economic loss so just need to show fault and direct and immediate damage (i.e. causation). 

Detrimental Reliance: where we recognize liability and negligence for people saying things which other people rely on. Comes from a case called Hedley Burnes vs. Heller and Partners. Plaintiff in this case is an advertising company who has a new client and has information that new client may not have enough money so before they start they want to ask somebody if these guys have any money. So they ask their bank to ask the bank who the client uses if they have any money. So they ask and the potential client says they have been good for their debts so far. They say for your use only and without responsibility of the bank they can tell them stuff. The company ends up sueing the other bank for the potential client not paying and the banks info being false. Hedley Burnes loses because the disclaimer says “without responsibility”
-
How do we make our decision, i.e. based on what principle(s)? 

(
Law is not simply a set of “a priori” principles but based on common law decisions of judges. We have to do what feels right (i.e. without rigid rules) and then find the emerging principles afterwards. 

(
Pure economic loss is “prima facie” (i.e. on the face of it) recoverable “where, in addition to negligence and foreseeable loss, there is sufficient proximity between the negligent act and the loss.” 

(
We will use proximity between act and injury to determine new categories. There are four types of proximity: 

1) Physical proximity

2) Circumstantial proximity (e.g. employer-employee)

3) Causal proximity

4) Assume by contract (i.e. ahead of time)
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Case: Boarelli v. Flannigan 
· Facts: 
-
The Π was injured by the Def. and sued and won. 

-
While the Π couldn’t go to work because of his injuries, he went on welfare. When he won the case, the judge subtracted the money he received from welfare from his damages. 
· Plaintiff’s Claim: 
-
The Π appealed that the welfare amount he recovered shouldn’t be deducted. 
· Issues: 
-
Why is it any of the Def.’s business what happened to the Π economically after the injury? Why should we worry about the Def?   

· Ruling 
-
The Π wins. 

· Rationale : 
-
The Court ruled that we shouldn’t worry about the Def, and that welfare shouldn’t benefit the wrongdoer. 
-
They claimed that for the Π to pay back the welfare money is just a moral obligation. 

Case: Jordan House v. Menow and Honsberger 
· Facts: 
-
Menow frequented a bar at a hotel and got drunk to excess and became obnoxious. The bar knew him and the owner had banned him unless he came in with a responsible person. 
-
On the night in question, Menow came into the bar with 2 people, but they left at 7:00 and he stayed, until 10:00, by which point he was very drunk and was kicked out. 

-
Menow was given a lift part of the way home and then let out on the highway, from which point he staggered down the road in the dark and the rain. At which point he was hit by Honsberger. 

-
There was no dispute to the 1/3 contributory negligence on the part of Honsberger. 

-
Sued the hotel in negligence for kicking him out and letting him walk home alone

· Plaintiff’s Claim: 
-
The bar is at fault because they let him get drunk enough to hurt himself
-
Not permitted to serve someone until they are intoxicated BUT under the same act, you are allowed to kick someone out of the bar if they reach intoxication, but not if they are subject to danger

-
Breech of duty of care, can't kick someone out because he is an invitee
· Original Trial: 
-
The Π succeeded at trial, as it was determined that a duty of care was owed to him because of the “inviter-invitee” relationship that existed between Menow and the bar (i.e. the invitee is invited to use the land and benefit the inviter, which thus imposes a duty on the inviter), and because of the Liquor License Act, which says that can’t over-serve can ask them to leave. Also, even though the law says that must eject if too drunk, this is qualified by the fact that can’t injure when ejecting. 
-
Judge Hanes looked at statute to find common law obligation based on the relationship. 

Bar is the inviter customer is the invitee 

· Court Of Appeal
-
The Ontario Court of Appeal dismissed the appeal and reaffirmed that Jordan House was contributorily negligent because they indeed did have a duty. 
-
Liqour license act does not describe a statutory right to sue, risk is unreasonable to run

-
Defendant in particular knew about this guy's propensity to drink to much

· Rationale : 
-
 Finding negligence: 
(
Foreseeable Π: Yes! The bar knew that Menow was drunk, i.e. that is why they kicked him out. Also, they knew that he often did this. 

(
Severity of injury – likely high for a drunk man staggering on a highway in the dark. 

(
Cost of avoidance – Low! They shouldn’t have served him from 7-10; they could have called him a cab/the police/given him a room/drove him home. 

-
 The Def. tried to argue “volenti non fit injura” (i.e. voluntary assumption of risk) as a defence, but it did not work as a full defence because Menow was drunk so his ability to consent is not so good. 

-
Another defence put forth by the Def. was “novus actus intervenus” (i.e. that a new act intervened in the sequence of events), saying that the lift halfway home should cause that driver to be liable because he interrupted the chain of events. This defence did not work because when he helped part of the way, he was not assuming a duty to take Menow home and ensure his safety. The intervening act in this case did not change anything, because time wise everything happened in a short while
-
Defendant says because there are statutory lawsuits contained in the liqour license (suicide or accidental death OR damage to someone's property) act and you do not fit either of these things, you should not get any money
-
Trial is careful to say the duty of care is there to show us you have to look after them and not get them drunk, but liability is founded on occupier of land

3 type of people that are not occupiers 

1. Trespasser- owes the lowest duty of care to, suburban problem, assume all risk and an occupier has no duty to warn unless there is a device or trap that might injure you (dog, beware of dog sings), if they are not warned and keep doing it, its like they have permission and now have a duty of care


Ex: pools 
2. Licensee- person on the land with the permission of the occupier for the licensees own benefit
Own the same duty of care to a trespasser as a licensee 
3. Invitee- person on the land with permission for their own benefit, highest duty is owed to invitees from concealed dangers the occupier knows about 

Ex: have a sign for a parking lot park there all the time, go to the movies you pay to go there, 

Extra Cases

Dobson (Litigation Guardian of) v. Dobson
A 27th week pregnant women was driving towards Moncton in a snowstorm. She lost control of her vehicle on a patch of slush and struck an oncoming vehicle. It was said that the accident occurred because of her negligent driving. The infant respondent, Ryan  Dobson, was allegedly injured while in utero, and was delivered prematurely by Caesarean section later that same day. He suffers from permanent mental and physical impairment, including cerebral palsy. At 9 months of age the child sues his mother for negligent driving. Child is too young to sue his mother, so he needs to get a litigation guardian ( got his grandfather.
Plaintiff- Dobson (Litigation Guardian of)- child’s grandparents, mother’s parents are suing for the medical complications that the child has

Defendant- Dobson

 It is good because the mother wont have to pay because it comes from her insurance and the ones money will go back to her, the lawyer sees it as beneficial because he/she doesn’t have to prove she was negligent she just has to admit it  

Duty of care to anyone using the road when you are driving and the people you are driving because it is foreseeable you can hurt people 

Do you consider a fetus a person- a person is determined by birth; once you are born alive you can sue for an injury that you sustain in the womb, if it was the other drivers fault there would be no problem so there should be no problem to sue the mother

a child can sue the mother for injuries sustained in the accident before born 

A child can sue its parents

There are a bit uncomfortable to sue your own mother that this might create some uncomfortable situations, but in this case we don’t need to consider this, we can say this child or any child can sue their mother for her negligent driving because there is insurance that will help out
Also committed to the notion that tort law principles make sense

Principle: 


-
A child once born alive can sue for injuries prior to birth. Prior to birth they 

have no rights. Personhood starts right when you are born


-
A child can sue its parents.

-
The plaintiff should be able to sue his mother for injuries sustained in a car 

accident that resulted from her negligent driving

Court of Appeal


-
Child wins at trial. 


-
Child has the capacity to sue for what we would call prenatal negligence


-
Saw difficulties in this case: what other lifestyle choices can we say affected 

him


-
But maybe in this case we are only talking about one specific thing, 


negligent driving. Resolved in the narrow issue of liability for negligent 


driving

Supreme Court of Canada 


-
Important to us that women already have enough on their minds when they 

are pregnant. To now start creating all of these liabilities, women will not 


want to have children as much anymore

-
Following Nelson vs. Cam Bloom, is there a duty of care, unless there are 


policy reasons to limit the scope of recovery, limit these cause of action


-
Courts are adjudicated, courts generally do not consider broad policy 


decisions (legislature usually does this)


-
Policy considerations:




-
Autonomy of women




-
Privacy
It is foreseeable negligent driving can harm people

It is foreseeable that an unborn child can have problems form negligent driving 

Nelson v. city of Cam bloom 

Find a duty of care if we can see a foreseeable plaintiff 

Autonomy of women- women’s activities would be constrained

Standard of care would be maintained

Kind of like the mother is suing herself

This child is deprived of compensation because the person happened to be her mother- it doesn’t take the personal relationship into account 

Mother can make decision like smoking and drinking, diet, walking around, sleeping on her stomach that can affect the child 

When would the line be crossed, would it not seem motherhood would be a legal experience? 

Ex: mother in Winnipeg had an addiction to sniffing glue, the government said it is too much on an intrusion on someone’s rights to put them in jail 


-
If you are a drug addict, might not be "fault"


-
Cannot necessarily just change a lifestyle choice

No autonomy of women

Never define a standard of care for women

Can’t change lifestyle choices

No deterrent effects 

Attracts to severe level of scrutiny 

In the UK there is tort immunity, will allow it if there compulsory automobile insurance, this can only be done by the legislature 
Mother would be liable where a third party would not (in Canada) 

Can’t create lifestyle choices based on parent hood 

Can’t have motor vehicle exception 

Availability of insurance can’t have an impact on the decision

Fetus has no cause of action

Child is born so there is a cause of action (right to sue)

Duty of care is obvious

Issue if policy considerations

Mother owes a duty of care to all passengers in the car and third party on the road

Her obligation to drive safely is a general one 

She doesn’t have the legal freedom to drive negligently 

Have to have an equal acknowledgment to grant the right to sue

Dissenting opinion says by common law the child ahs the right to sue and can only take it away by legislation 

Tort law is imposing law upon people 

Contract law- freedom to contract 

In the US, cases sit on either sides of this. Some say child can sue a 3rd party so they can sue their mother. However, others say they cannot because a mother and a child's relationship is too uncomfortable a situation.

- Cannot do this by common law, we can only do this by legislature. This kind of social policy issue cannot be determined  by the courts. It would be emotionally traumatic to be sued by your child.

- Also, inadequate money for your child. 
Dissenting Opinion
- Majority says policy implications are just too huge
- The duty of care is owed to a born live child just like it is owned to any other person

- When the mother drives down the road, she is not protected by liability for any other person, why should she be protected from liability when it is her own child

- Why is she owed a higher obligation to complete strangers? Should be the same obligation to her child

- Owes duty of care to all passengers on the road, likewise duty to her child when she knows she is pregnant

- Driving safely is not some imposition on someone

- Cannot just create a new policy, says we will stick to the law here
- Removal of the plaintiffs right to sue in tort for negligence, if you want to take away the right to sue, only one way to accomplish that ( by the legislature

- Majority says the only way this kid can get a right to sue is by virtue of the legislature

- Dissenting opinion says only way to do this is use common law

- Majority opinion has to be the right: no right to sue because Supreme Court of Canada says you cannot sue

- Dissenting opinion is probably logically correct, but does not have the majority
Appeal dismissed with costs (legal expenditures)- you lose and you are paying the other sides legal bill

Costs go with the cause, winner gets legal fees or a portion of them from the losing side, sometimes this happens not all times 

Appeal dismissed without costs
Mustapha v. Culligan of Canada Ltd

In the course of replacing an empty bottle of drinking water with a full one, Mustapha saw a dead fly and part of another dead fly in the unopened replacement bottle. Obsessed with the event and its “revolting implications” for the health of his family, he developed a major depressive disorder, phobia and anxiety. He sued Culligan, the supplier of the bottle of water, for psychiatric injury.

He was a very tidy person almost obsessive about it 

 Nervous shock injury but on the other hand they just saw the fly in the bottle they did not actually drink it, the bottle was clear 

Reminds us of Donahue and Stevenson 

Court of Appeal

Appellant-after they lost you got to use a test of reasonable foresee ability, it is an objective standard, is nervous shock objectively foreseeable?

Test should be reasonable foresee ability 

How probable is it? 

Plaintiff- We don’t need reasonable foresee ability of nervous shock, as long there is potential or foresee ability of nervous harm we don’t have to ask a question as to whether nervous shock is foreseeable 

 Says that in this case you have to always come back to a reason of foresee ability is there a duty of care? There is a duty of care to the foreseeable plaintiff, they believe that it is not foreseeable, they brought experts to trial that proved he actually suffered these problems, but they said that his reaction was highly unusual reaction (bizarre) that is the case it is not foreseeable 
There is a duty of care in Culligan that they will not have contaminants in the water 

Standard of care because there was a contaminant in the water 

These damages are not actually causes in the law 

His psychological disturbance considered it a minor upset

Whether the defendants breach caused the defendant harm?

Can’t call the defendant liable

It is injury that would occur to a reasonable man, so farfetched how could Culligan foresee 

If Culligan new the guys was anal about keeping things clean Culligan could better foresee 
The people bottling it and the salesperson are two different people do we need to be concerned about the causation, there is no difference between those two people they are all Culligan 

Culligan is responsible because they are all one

Thin skull plaintiff rule- take victim as you find him or her 

Personal not physical which makes it not foreseeable

Found a duty of care as the manufacturer- oh a duty of care to the consumer but not this plaintiff

Duty of care

Breached standard of care

Harm  

If the product had been consumed then it would be a different case

Foresee ability is based upon a normal person’s reaction 

Court of appeal said it is a duty of care 
Similar to Borhill and Young
GARY NESPOLON    v    JUSTIN ALFORD, JASON ALFORD,JIM ALFORD, KYLE BERARD, DAVID SLOBODNICK, ARTHUR PAVAO,MANUEL PAVAO, MARIA PAVAO and  ESTATE OF KEVIN ARTHUR SNIDER     

Defendant- suing the person he killed, feel terrible about it and will never recover 

· Suing the person who he killed for putting him in the situation where he killed him, emotional trauma

Plaintiff- driver that hit Snider  

An evening which started with a teenager (Snider) drinking too much in a friend's home. Went to a burger king, police officer noticed he was really drunk, said take him home or he will spend a night in jail. On the way to Harrow (where Snider said he lived), he said stop the car I know the people who live here. When Snider got out of the car he fell, but saw him get up and stagger. Left Snider thinking he would be okay and started to drive away. Saw he was still on the road, turned around to see if he was okay. Car coming in the other direction could not see Snider in the middle of the road because of the headlights. Ended four hours later with his being run over and killed on a roadway, thought he had hit an animal. As a result of the boy's death, the driver who ran him over suffered nervous shock, or post traumatic stress, overwhelming feelings of guilt. Prognosis was guarded (might get better, might not), out of work, going crazy.  The issue in this appeal is whether the driver should recover damages for this psychological injury from the estate of the dead youth, or from the two teenagers who had been with the youth shortly before he was killed.

Trial decision 

*** At trial Nespolon was not found to be negligent*** 
· Couldn't see the person, just saw the headlights
And the kids (Pavao) were not found to be negligent to give the wine because there were so many things that happened in the middle ( couldn’t take the chain of causation back that far, so many events occurred in the middle, cannot reasonably say the two events connect
Alfred and his friends had a duty of care because they said they would take care of him, duty of care of take him home or a safe place
Snider should have known there are consequences of drinking ( duty of care owed by Snider (knew or ought to have known that Snider would have hurt himself or bring others into danger)
Nespolon’s shock is foreseeable, and therefore can sue for it
Nespolon wins and gets money 

· Aware that if someone caused someone else's death and saw the mangle remains they will probably develop emotional shock
Justice of Bella

Owed a duty of care to take him to safety, take him to a safe place

Should have known what to do

Children were responsible; could they for see that dropping these kids off could cause someone else post traumatic stress disorder? 

There is no casual connection by dropping snider off and Nespolons injuries 

Behavioral was reasonable because they dropped him off at a house where he said he wanted to go

They had no alternative

It is no foreseeable that someone on a clear night would be distracted and not see someone on the road and for it to cause post traumatic disorder

Snider’s choice to drink but wouldn’t know the consequences 

Law does not compensate everything; it only compensated injuries caused by someone else’s conduct 

Effects of alcohol on Snider were evident and agreed to take him home and had other alternatives could have walked him to the friends house or others house, 

Foresight seeing emotional and physical disorder are the same 

Snider knew he would get drunk and knew he would be a danger to himself and others and intoxication is negligent 

Court of Appeal (Majority)
· What is the scope of the duty of care
· Should we allow for damages

· Justice of Bella and majority says we don't need to go that far

· Can find no duty of care in this case, finds there is no foreseeable incident

· While the 2 friends that abandoned him etc, Justice of Bella said it was a reasonable thing for them to do ( they drove him home and let him out when he said stop here I know these people
· Justice of Bella thought they probably thought he was safe

· Tort law only requires us to act reasonably in the circumstance

· Discussion about standard of care for children in negligence law: adults are reasonable people, what about children

· When children start to take on activities that are more adult, they should take on more adult standard of care
· Still have to acknowledge age and experience etc

· The other 2 boys had never been drunk before, they didn't know the results of being drunk, also they did not know Snider that well

· They didn't have another realistic alternative, took him somewhere they thought he would be safe

· Not foreseeable to Alford and Berard that this would have happened
· Sniders foreseeablity to getting drunk: a 14 year old boy would probably not foresee that getting drunk at a friends house would cause post traumatic stress to the plaintiff
· what she means is that it is not foreseeable for a person of Sniders age and experience that getting drunk would lead to those consequences

· She says yes it was traumatic, and every accident causes stress, but ONLY those whose injuries are caused by someone else's blameworthy can get anything from it

· Bella is very worried that if you allow post traumatic stress disorder in this case, how about all of the passerby's that saw the body as well? Are they allowed to sue and get compensation?
· Have to avoid creating that ever-widening circle of plaintiffs

· Not foreseeable and not caused by actions

· Probably trying to say there are so many intervening events to say the chain of events can be back to those boys

Dissenting Opinion

· Standard of care for young people: look at age and experience
· May be more lenient than for adults

· One guy was 16 year old, in grade 11, should be considered responsible

· Alford had permission to use a car, raises standard of care

· Officer thought that those 2 were adults, why he said take your friend home

· They knew the consequences and the responsibility, should have taken him home, knew that once he was intoxicated he would create some sort of danger

· Negligence!

· Says there should be no difference between psychological and physical injury = equally important
· Common to know that people are hurt psychologically, young persons know this
· Nespolon is not a bystander, he was IN it

· No need to differentiate between a bystander and Nespolon, they are completely different

· Snider: knew he would get drunk, should have known he might be a danger to himself and others ( sure shouldn’t be expected to see every crazy possibility, but intoxication in this case was negligence
Review Questions
Tools for analysis 
Duty of care

Breach of standard (what is foreseeable)


Likelihood of injury


Likely severity of injury


Cost of avoidance


Social utility of the conduct- is it important to society (ex: baseball) because people watch it and identify with it
Causation

Damages/ harm or injury 

Only protected by laws that are written down

Positivist say there is no law but one that is written
If it makes sense and is consistent then it is positivistic 
