Crim – Chapter Six Text – The Criminal Courts
Chapter Six: The Criminal Courts 
· four levels of criminal courts that deal with criminal cases: provincial/territorial courts, provincial superior courts, provincial appellate courts and the supreme court of Canada 
Judicial Independence: principle holds that citizens have the right to have their cases tried by tribunals that are fair, impartial, and immune from political interference 
· essential to proper functioning of the courts
Canada does not have a uniform court system, each province/territory is different 

Four Levels of Courts



The Provincial Court System 
· in every province and territory it has two levels: provincial and superior 
Provincial Courts
· lowest level of courts, judges sit without juries 
· include family courts and small claims court
· used to deal with less serious cases.. judges in these courts NOW hear increasingly serious offences 
· provincial court judges confronted with specialized populations 

Federal Courts
· unseuccessful party may pursue another appeal at the federal level
· court of last resort: the supreme court of Canada
· hears cases from all provinces and territories 
· decision of supreme court is final and CANNOT be appealed 
· two other federal courts are: the federal court and the tax Court 

Where do Judges come from?  
At provincial court level: appointed by provincial governments
Judges superior court: appointed by federal government 
· there are no elected judges in Canada 
· judges at all levels are selected on basis of backroom deliberations, not open to the public 
· changes in the selection process of judges designed to improve quality of judges and minimize political influence and racial bias 
· provinces have created advisory committees to advise the government on the selection of judges 

Specialized Provincial Courts 
· specialized courts reflect:
· therapeutic jurisprudence: the criminal law and criminal courts can function as change agents to have a positive impact on clients’ lives 
· atmosphere in specialized courts is generally less formal and emphasis on dialogue among all of the parties 
Community Courts 
· assume a problem-solving approach with offenders 
· not to criminalize offenders but to link them with social services and treatment resources 
· research on other community courts has found reduced rates of reoffending among clients of the court, high levels of community support for the courts and enhanced case processing 
Mental Health Courts
· address the needs of persons with mental illness who become involved in the justice system 
· objective: address pre-trial issues of the accused persons’s fitness to stand trial and to reduce the revolving door syndrome of reoffending and involvement in the justice system of mentally ill persons 
Domestic Violence Courts
· designed specifically to hear criminal law charges relating to domestic violence and to provide a mechanism for early intervention into domestic violence cases 
· judicial interim release(bail): release by a judge or JP of a person who has been charged with criminal offence pending a court appearance 
· if offenders do not successfully complete the program, or if they reoffend, new charges are laid 
Aboriginal Courts 
· requires judges to consider sentencing options other than incarceration, particularly for aboriginal offenders 
· several provinces have created courts specifically for Aboriginal people: 
· The Glaude Court: everyone including the judge is an aboriginal person
· Every attempt is made to explore all possible sentencing options
· Nation Peacemaker Court: peacemaker working with the crown counsel to identify cases that could appropriately be diverted to the community’s peacemaking program 
Drug Treatment Courts
· provide an alternative forum for responding to offenders who have been convicted of drug-related offences
· offenders avoid incarceration by agreeing to abide by specified conditions, including participation in a drug abuse treatment program and regular drug testing
· persons charged with violent offences are NOT eligible 
· must show reduction level in drug dependency 
Provincial/Territorial Circuit Courts 
· travel to communities to hold court 
· circuit court judges must often balance the need to develop culturally and community-relevant approaches to conflict resolution and case processing with need to ensure that the rights and safety of crime victims are protected
· especially cases involving women and young girls who have been victims of spousal or sexual assault
· ex. Cree court in Alberta.. defendants can speak in their own language 
Superior Courts
· highest level of courts in a province and are administered by the provincial government 
· 10% of criminal cases are heard in the superior courts
· two levels: trial and appeal 
· these courts hear cases involving the most serious offences aka murder 
· trials at this level may involve juries 
· after case has been decided at the trial level – accused has the right to appeal the verdict or the sentence or both to a higher court 
· primary activities: centre on reviewing decisions of the lower courts 
· focus on how law was applied to facts in the case 
· trial court judges: work alone
· appeal court: three judges and the decision is a group one

The formal Criminal Courts VS. Restorative Justice Approaches
Supreme Court Decisions: Balancing Security and the Rights of the Accused   
· grants only about 10% of requests 
· in many cases that come before the supreme court either defendant or Crown asks for permission or leave to appeal the decision of a lower court 
· some instances federal gov. asks supreme court for a legal opinion on an important legal question: “reference”
· ex. Federal gov asked supreme court if they could redefine marriage to allow for same sex marriages -  court ruled that the federal gov could do so
· inherent tension between individual rights as set out in the charter and the need to protect the general public 
· supreme court often allows interventions for cases; meaning persons or parties not directly involved in the case to file written materials or oral arguments to support their position 

Mode of Trial
· trier of fact: decides whether the guilt of the accused person has been proved beyond a reasonable doubt
· jury trials are mandatory in some cases, available option in many, and prohibited in others 
· not available for summary conviction offences or in youth court 
Summary Trial
· resolved in provincial court 
· do NOT involve juries and sentences usually less severe
Indictable Offences 
Hybrid offence: can be proceeded summarily or by indictment – decision ALWAYS made by the crown 
· Three categories of indictable offences:
· 1. Offences under the absolute jurisdiction of provincial courts
· 2. Offences under the absolute jurisdiction of superior courts
· 3. Electable offences 
· key difference is election: right of the accused to choose to be tried by a judge instead of a jury 
Absolute Jurisdiction of Provincial Courts
· accused person has no choice but to be tried in a provincial court 
· offences include: theft, obtaining money on false pretenses fraud and mischief
· NO jury trials 
Absolute Jurisdiction of Superior Courts 
· lists of serious offences that are also non electable 
· including murder, treason and piracy 
· must be tried in a superior court before a jury 
· begins with preliminary hearing: hearing to determine if there is sufficient evidence to warrant a criminal trial 
· judge does not rule on guilt of the accused here but decide if the Crown has evidence that could be used to prove guilt 
· in more serious allegations the provincial attorney can skip the preliminary hearing and go straight to trail called – preferring the indictment 
Electable Offences 
· most indictable offences don’t fall into either category above 
· accused person has 3 modes of trial to choose from:
· 1. Trail by provincial/territorial court judge
· 2. Trial by superior court judge sitting alone
· 3. Trial by superior court judge and a jury 
· right to a jury trial if a maximum sentence of more than five years in prison 
· accused persons who choose option 1 do not have a preliminary hearing and waive their right to trial by jury 
· accused persons who choose 2 or 3 are entitled to a preliminary hearing 

Structures of Judicial Accountability 
· primary structure for accountability for federally appointed judges is Canadian Judicial Council 
· council investigates complaints about federally appointed judges 
· complaints about judges arise from intemperate remarks or inappropriate conduct either on or off the bench
· ex. Displays of gender bias, racial bias, religious bias, conflict of interest, and cultural insensitivity are grounds for complaint 
· removal from the bench is an extremely rare occurrence 
· in more serious cases, judges often choose to resign before the council can complete its inquiry 
· conduct of provincial court judges is the same except it is monitored by local bodies rather than by the federal council 
· some instances of judicial misconduct likely never come to the attention of the federal and provincial councils
· owing to potential complainants feeling intimidated by the judge in question 
· david ramsay case(BC court judge sentenced to prison for sexually assaulting several aboriginal teenage girls) highlights power the judges wield in the community
· even police officers were supporting what he did and didn’t say anything

Delay and Backlog in Criminal Court Cases
· staying: suspension or discontinuance of nearly 100,000 criminal cases a year in Canada is owing in part to failures to get the cases to court within a reasonable period 
· due to a number of factors: lack of judicial resources, ineffective use of resources, too few judges, complexity of criminal cases 
· justice on target: objective to reduce delays and number of appearances by 30% by 2012 
· [bookmark: _GoBack]Ontario Gov conducted a review in attempt to identify strategies for addressing unique challenges presented by large and complex cases 
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