CRM 2300 B- CRIMINAL JUSTICE AND PENAL NORM
Mid-Term Examination (30%)  October 22nd/2013
Instructor: Vajmeh Tabibi

You have 1hr 20 minutes to complete the mid-term examination. Good Luck. 

Student name__________________		Student number_________________ 

Section A – Consists of 9 Multiple choice and FITB: 11 marks 

Under the Constitution Act, 1867, what jurisdiction does “criminal law and the procedures relating to criminal matters” fall within?
a) The exclusive jurisdiction of the legislatures of the provinces and territories.
b) The exclusive jurisdiction of the federal Parliament.
c) The joint jurisdiction of the federal Parliament and the provincial/territorial legislatures.
d) The exclusive jurisdiction of the Parliament of the United Kingdom.

1) Public law consists of the following:
a) Constitutional law, administrative law, and statute law
b) Constitutional law, statute law and criminal law
c) Criminal law, constitutional law and administrative law
d) Criminal law, administrative law, constitutional law and Youth law

2) Function of law is:
a) Body of rules that regulates the conduct of members of society and is recognized and enforced by the government.
b) Deals with crimes, commission of crime is treated as wrong against society as a whole
c) Determines the structure of our government and assigns duties and powers to its various branches
d) a and b are correct.

3) What must the Crown prove in order to convict an accused person of a sexual assault?
a) The accused explicitly intended to commit an act for the purposes of sexual gratification.
b) The complainant viewed the assault as sexual in nature.
c) A reasonable observer would conclude that the assault was sexual in nature.
d) The complainant repeatedly said “no” to any form of sexual contact with the accused. 

4) Section 258(1) (a) of the Criminal Code establishes the presumption that a person is “in care or control” of a motor vehicle if he or she is found in the driver’s seat. What was the ruling of the Supreme Court of Canada (note: in R.v. Whyte) in relation to this provision? 
a) Section 258 (1) (a) infringes section 11(d) of the Charter [the presumption of innocence] and is therefore, invalid.
b) Section 258 (1) (a) does not infringes section 11 (d) of he Charter and is, therefore, valid.
c) Section 258 (1) (a) is invalid under the Charter of the accused person loses consciousness.
d) Section 258 (1) (a) infringes section 11 (d) of the Charter but is saved by section 1 since it constitute a “reasonable limit” that can be “demonstrably justified”. 

5) What must the Crown prove in order to convict as accused person of the offence of being “in care and control” or “above 80” of a motor vehicle while impaired?
a) The accused was engaged in a course of conduct that created a risk the vehicle might be set in motion.
b) The accused deliberately entered the motor vehicle for the purpose of driving it.
c) The accused was actually driving the vehicle while impaired or “above 80”.
d) The key were in the ignition.

6) What test of causation did the Supreme Court of Canada hold, in the Nette case (2001) should be applied in relation to a charge of manslaughter or murder?
a) The accused’s act constituted a “not insignificant cause” of the victim’s death.
b) The accused’s act constituted a “substantial and integral” cause of the victim’s death.
c) The accused’s act constituted the “sole” cause of the victim’s death.
d) The accused’s act constituted a “significant contributing cause” of the victim’s death. 

7) Which test is used if the accused was not aware of the fact that a person to whom s/he owed a duty to provide the necessaries of life was actually in need of the accused’s assistance?
a) Subjective test
b) Objective test
c) Oakes test
d) There is no test.

8)  The three levels of court systems is:
a) Provincial court, supreme court and municipal court
b) Provincial court, superior court and youth court
c) Provincial court, superior court and family court
d) Provincial court, Superior court and supreme court   

9)   The two types of mens rea are ____subjective__and objective_________

Section B – Consists of 9 questions. Select only 6 questions and write your answers in the booklet provided. Five marks each, total mark for this section: 30.
1) Oakes was found in possession of minimal amount of drugs and was charged under section 8 of the Narcotic Control Act, which placed the burden of proof on the shoulder of the accused to prove that he was not in possession for the purpose of trafficking. The Supreme Court of Canada ruled that section 8 of the NCA violated section 11(d) of the Charter and could not be saved under section 1 of the Charter. Furthermore, the Supreme Court of Canada formulated Oakes test to be used by the Canadian courts when confronted with the task of balancing the individual rights of Canadians against the collective rights of society under section 1 of the Charter. Provide all of the elements of the Oakes test. I  give you a very detail answer here just to help you understanding the answer, so students do not have to have all of this answer but be able to communicate the meaning of each creitria 
· Requires two criteria to be met:
1. The limit must be of sufficient importance to justify overriding the right or freedom which means the court must consider whether the objective of the law is of sufficient importance to warrant overriding a right. (FYI in this case, the objective of the law was to control trafficking in narcotics) 1 mark
2. The means chosen by the legislatures are “reasonable and demonstrably justified” in the sense that they are “proportional” to the objectives of the legislation 1 mark 
· Proportionality has three components:
i. The means chosen by the legislature must be “rationally connected to the objective” which means is the law carefully designed to achieve its objective? Law is not arbitrary (1 mark)
ii. The means should impair “as little as possible” the right or freedom in question (1)
iii. There must be “proportionality between the effects of the measure” adopted by the (1) legislature and the objective of the legislation. Means the more serious the impairment of the right, the more important the objective must be. 

2) What are the three elements of actus reus? Name and define each. Why is it important to focus on actus reus elements of a criminal offence?
There are three elements of the actus reus of a criminal offense: 
1. Conduct (.5) : a voluntary act or omission constituting the central feature of the crime, this refers to the actual act of pushing, hitting, punching (0.5) 
2. Circumstances (.5): the surroundings and “material”  which means that the conduct is committed in certain circumstances and it is outlined in CCC. (.5)
3. The Consequences (.5): the actual consequences of the voluntary conduct (.5)
Actus rues is the physical elements of a crime and the state should punish people for their overt actions rather than their intention, which means there are physical evidence pointing to the fact that a person had the intention to commit the criminal act. Therefore the existence of means rea does not lead to conviction but the coincidence of both actus reus and mens rea can lead to criminal conviction. The existence of actus reus also justify the intervention of the CJS (2 marks)
3) As discussed in class the main sources of criminal law are legislation and judicial decisions. Discuss the extent and scope of federal criminal law power in creating and enacting criminal law (which is the exclusive jurisdiction of the federal government). Can the Parliament pass any legislation that it chooses?  
(students must define prohibition and penalty as component of crime and the third factor: to serve the public and has an injurious effect)
No, for the Parliament to create and enact laws there must be a third factor. It means that if an act is to be illegal (crime) it must have two characteristic: to be prohibited and an accompanying a penalty. The third factor, in addition to prohibition and penalty, is that the Parliament must choose to prohibit conduct “with a view to public purpose” (means for the good of the public: security, safety, peace, order health, morality…) and that the conduct has an “evil or injurious or undesirable effect upon the public” 3 marks
1. Prohibition: Conduct that is prohibited because it is considered to have an injurious effect upon the public (1 mark)
2.  Penalty: a penalty that may be imposed when the prohibition is violated (1 mark)

4) Define substantive and procedural law.  2.5 marks each 
Procedural law: Outlines the procedures to be followed in the prosecution of a criminal case 
The categorization of offences 
The procedures as to whether the cases to be treated as summary or indictable or dual 
Defines the nature and scope of the powers of criminal justice officials

Substantive law
Defines the nature of various criminal offences such as murder
Specifies various legal elements to be present before a conviction can be entered against an accused person
It define some of the nature and scope of various defense (provocation, duress)

5) Define intention (two types) and distinguish between intention and motives. 
Direct intention: refers to intention of an individual acting with the desire, purpose, aim, objective, or design to achieve a certain consequences (1.5 mark)
Indirect intention: refers to the situation in which a person does not desire to bring about the consequences prohibited but is nevertheless considered to have intended them. (1.5 mark) 
Intention: the exercise of a free will to use particular means to produce a particular result
Motive: precedes and induces the exercise of the will
Motives cannot be used in court of law to justify an act, just because the accused believed the acts or their consequences to be moral (2 marks) 
They might use Latimar case (he killed his 12 year old disabled daughter with Carbon monoxide to end her suffering (motive) but he intended to kill her to commit murder) illustrate their answer which is fine with me

6) When does causation apply in a criminal case? Define its components and the burden of proof.
When the actus reus of a crime includes certain consequences, the crime is committed only if the conduct of the accused caused the consequences to occur. In some cases there is a casual link that supports criminal responsibility. However, when there is more than one accused involved or there are other intervening factors or events involved causation is applied in order to establish the causal link between the conduct and the consequences. (1.5 marks)
There are two causations must be considered in determining whether or not the accused’s conduct caused a certain prohibited consequence: 
· Factual causation: refers to facts of how the victim came about to his/her death (1 mark). Crown must prove “but for” the accused’s conduct, the prohibited consequences would never have occurred.  (.75) 
· Legal causation: refers to whether the accused should be held responsible in law for the death that occurred (1 mark) The crown proves the foreseeability of the consequences of one’s action is forseeable (.75)  
 
7) There are three categories of offences. Name and define each. 
Don’t have to have all of the following in their answers as far as they convey the meaning is good. 
1. Summary Convictions Offences
· Definition: offences are tried rapidly and within the provincial/territorial court 
· Tried before a provincial/territorial court judge
· Penalty: Maximum penalty is a fine of $2000, or 6 months prison, or both
· Examples: falsifying employment record, willful indecent act in public, causing a disturbance

2. Indictable  Offences:
· Definition: the most serious criminal offence
· Tried: more than one court procedures
· Preliminary inquiry: a provincial /territorial court judge decides whether there is “sufficient  evidence” to put the accused on trial

3. Hybrid or dual Offences:
· Definition: Crown prosecutor has the power of discretion to proceed by way of indictment or summary conviction.
· Are tried by summary convictions

8) What are the elements of actus reus in an sexual offence. Identify which ones are objective and/or subjective. 1.75 marks each 
There are three elements of actus reus in an offence:
Conduct: the intentional application of force or the threat of application of force (touching, intercourse, fondling…) which is a voluntary conduct and is objective (it means that a reasonable observer at the same situation would conclude the act was forceful and intentional)
Circumstances: the force took place without the consent of the victim and the assault is of a “sexual nature”. And is objective (a reasonable observer, in the light of all the circumstances, would have concluded that the act(grabbing, touching….) was of a sexual nature.   
Consequences: the accused applied force or s/he caused the victim to believe that the accused had “the present ability” to apply such force. The third is subjective (refer to the complainant’s subjective internal state of mind towards the touching at the time it occurred) 

9) Name and describe the two categories of offences that the conduct is not a required element of actus reus.
1) Being in Possession of Housebreaking Instrument: Crown must establish that the instrument in possession of the accused are suitable for the purpose of breaking into houses or cars in general, even before the accused has the chance to commit the conduct. (2 marks) 

2)  Being in “care or control” of a motor vehicle while impaired or “above 80” (1 mark
Crown establishes that the “accused was found to be in the condition of having care or control of a vehicle while his or her ability to drive was impaired or while his or her blood level was “above 80” 
· 1st the Crown must prove: accused was “impaired” or “above 80”
· Not general ability but ability to drive is impaired.
· 2nd: the Crown must prove that the accused was “in care and control” of the car
2 marks for the explanation 
Section C- Select ONLY 1 scenario question (9 marks)
1) After months of unemployment Mr. Latey finally receives a call for a job interview. However, on the day on interview he is late and is desperately searching for a taxi. He notices that a young lady is about to enter a taxi, so he runs toward her and violently grabs her arm and pushes her away and jumps in the back seat of the cab. Tragically, the young lady falls and her head hits the sidewalk. After few minutes, the young lady is transported to hospital but later dies from her head injuries. The neurological doctor finds out that the deceased young lade had an “eggshell-thin” skull and is ready to testify in the court. Answer the following questions based on this scenario.
a) What is the charge laid against Mr. Latey?
b) Provide the prosecutors line of argument in terms of causation?
c) Mr. Latey lawyer argues that he did not cause the young lady’s death. What is his defence?
d) Mr. Latey could be charges with murder (definitely not first degree) or manslaughter (1)
e) This is where the prosecutor must prove that the accused caused the consequences (third element of actus reus) and the consequence is the death of a person. This is called causation and the prosecutor must prove the factual and legal causation. Factual is that if it was not for Mr. Latey’s conduct (violent pushing) the victim would have been alive (“but for” test). And Legal causation is that he is morally blamed, he should have foreseen the consequence of his action (student can talk about the reasonable person test, which is what a reasonable person would do in such situation). This is can be categorize as “liability of the accused where there is more than one cause of death”. The prosecutor has to prove that the accused’s conduct does not have to be the “sole” cause of death; it must nevertheless constitute a “significant” cause. (Students can use Smithers test) Furthermore, the prosecutor can use the principle that “one who assaults another must take his victim as he finds him”, in this case the victim’s thin-skull. (6 marks) If they talked about three elements of actus reus give them half the mark what is important here the discussion of causation.
f) The defence lawyer can argue that the contributing cause of death was the thin skull (inherent condition of the victim) and not the push. Basically, try to provide a counter argument in order to establish doubt in the mind of the jury of the factual causation. (2)
[bookmark: _GoBack]
2) Missy is driving, within the speed limit, on a country road. She suddenly skids on some ice and her car slides into a ditch. She leaves the car, with the keys still in the ignition, and asks for help at nearby farmhouse. The farmer calls for a tow truck and he gives Missy a few whiskeys since Missy looks as though she is in state of shock. Missy returns to the car to wait for the tow truck. However, a police car arrives and Missy is asked to take a breath test.  Missy is subsequently charges.
a) What are the charges?
b) Is she likely to be found guilty/not guilty of the offence? Provide your arguments. 
She is charged with “being in care and control of a motor vehicle while impaired or above 80”  which means that the crown must prove that she was not engaged in any act (driving) but was found to be in the condition of having care or control of a vehicle which her ability to drive was impaired or while her blood level was above the prescribed level. (2 mark)
The first element of the actus reus is that she was impaired and this is done with the breathalyzer (and she was impaired since the officer asked her to take a test so the first elements is proved)  (2 mark)
The next element of actus reus is that she was “in care and control” and the court has taken into consideration the definition of “care and control” in an expansive manner, which means that if the accused is in the driver seat and involves some use of its (car) fittings and equipment (she was in the driver seat and the keys were in the ignition) (2  marks), or some course of conduct associated with the vehicle which would involve a risk of putting the vehicle in motion so that it could become dangerous. However the car was in a ditch and a tow truck was called in so it means that the car was imoperable, hence would not pose a danger to anyone since it could not be set in motion (2 marks) This is similar to Burbella (2002) case (if students say that then give them 1 mark sort of bonus mark)
She would not be found guilty bc the 2nd element of actus reus “in care of control” would not be proved. 1 mark   
7

