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Instructions:
Please read all questions carefully.  You are required to answer all questions.  

Multiple choice questions marked with a star (*) MAY have more than one correct answer. Indicate ALL correct answers. You will lose marks for incorrect answers, so do not guess. (The minimum mark that you can get for a question is zero. If you pick the correct answer, but also pick an incorrect choice, they will cancel each other out.)

THE EXAM CONSISTS OF 6 PARTS AND 33 QUESTIONS. BE SURE TO ANSWER ALL QUESTIONS.  ALSO, BE SURE TO ANSWER EVERY PART OF EACH QUESTION.  Read a question thoroughly before you begin to write your answer.  All questions are worth 2 points unless otherwise indicated. It is important that you not linger over a particular question, especially early on, as you will not have sufficient time to answer questions at the end of the exam. 

Good luck, Merry Christmas, and happy holidays. I look forward to seeing you in 2008!

Please note: all questions relate to ADULT offenders unless otherwise specified.

Part 1: Criminal Procedure

(1) ** (possibly more than one correct answer) Under what circumstances may a peace officer arrest a suspect without a warrant?

(a) Whenever he or she darned well wants to.

(b) Only between 6 AM and 9 PM, Monday to Friday (except statutory holidays), except with authorization from the Chief of Police.

(c) Where the officer believes that the suspect has committed a summary conviction offence.

(d) In some circumstances, where the officer catches the suspect committing a summary conviction offence.

(e) Where the officer believes that the suspect has just committed an indictable offence.

(f) None of the above.

(2) In Ontario, in which level of court does the trial of a summary conviction offence take place? 

(a) The Superior Court of Justice

(b) The Ontario Court of Justice

(c) The House of Lords

(d) None of the above

(3) **A recognizance and an undertaking are similar in that in both cases…

(a) a surety may be required

(b) a cash deposit may be required

(c) the accused will have to sign a document

(d) the accused will be bound by various conditions

(4) What is normally the maximum penalty for a summary conviction offence, in terms of jail and/or fine, where the accused is not a corporation?

(a) 6 months jail, $2,000 fine

(b) 18 months jail, $2,000 fine

(c) 2 years less a day jail, $2,000 fine

(d) None of the above

(5) Unless the Criminal Code specifies otherwise, the maximum jail term available for an indictable offence is… 

(a) 2 years less a day.

(b) 2 years.

(c) 5 years.

(d) 10 years.

(e) 14 years.

(f) 25 years.

(g) Life.

(h) None of the above

(6) **Jane is charged in Ottawa with Robbery, an indictable offence contrary to section 344. She is pleading Not Guilty and wants to go to trial. When setting a trial date, the court clerk asks her what her “election” is (as to mode of trial). What are Jane’s choices as to where her trial will be conducted?

(a) Jane has no choice. Her “election” refers to her choice of lawyer.

(b) In the Ontario Court of Justice.

(c) In the Court of Queens Bench.

(d) In the Superior Court of Justice, with or without a jury, preceded (if she wants) by a preliminary inquiry in the Ontario Court of Justice.

(e) None of the above.

(7) Jane is convicted of an indictable offence after being tried in the Ontario Court of Justice. She wishes to appeal her conviction. To what court does she appeal?

(a) The House of Lords

(b) The Supreme Court of Canada

(c) The Ontario Court of Appeal

(d) The Superior Court of Justice

(e) The Ontario Court of Justice (Appeal Division)

(f) This is a trick question. She cannot have her trial in the Ontario Court of Justice.

(g) This is a trick question, as Jane has no right of appeal to any court.

(h) None of the above.

(8) (5%)
Please list the 5 main ways for attacking the credibility or reliability of a witness. It is not necessary to explain your answer.

(9) **In a judge-and-jury trial…

(a) …the trial judge makes all legal rulings and findings of fact; the jury’s function is to deliver the verdict that the judge tells them to render.

(b) …the trial judge is the judge regarding the law, while the jurors are the “judges” regarding the facts.

(c) …the trial judge is the judge regarding the facts, while the jurors are the “judges” regarding the law.

(d) …the jurors make all legal rulings and findings of fact; the judge is there to maintain order in the court.

(e) None of the above

(10) **A leading question…

(a) …the first in a series of questions

(b) …is a question that calls for a hearsay answer

(c) …is a question that comes before a supplementary question

(d) …is a question that calls for speculation

(e) …is a question that suggests the answer to the witness

(f) none of the above

(11) Generally speaking, a leading question…

(a) …is never allowed.

(b) …is allowed in examination-in-chief, but not in re-examination.

(c) …is allowed in examination-in-chief, but not in cross-examination.

(d) …is allowed in cross-examination, but not in examination-in-chief.

(e) None of the above

(12) (3%)
R. v. W. (D.) is a landmark case from the Supreme Court of Canada that establishes guidelines for how judges are to relate the concepts of reasonable doubt and credibility to juries (or to themselves if sitting without a jury). According to this case, what three things must a judge tell a jury when credibility is the main issue, i.e., where the accused and the complainant give different versions of events and where the accused’s version, if true, would render him innocent?

Part 2: Rules of Evidence

(13) **In order for evidence to be admissible in court, it must…

(a) …be relevant

(b) …be material

(c) …be probative

(d) …be true

(e) …be plausible

(f) …have sufficient weight 

(g) …have probative value that is greater than its prejudicial effect.

(h) None of the above

(14) According to the Supreme Court of Canada in R. v. Corbett (1988), if the accused testifies the judge and jury can be made aware of his criminal record for similar offences. 

(a) Always true

(b) Sometimes true

(c) Never true

(15) **Evidence of habit is…

(a) …admissible because it is a form of character evidence.

(b) …admissible because it can act as a substitute for memory.

(c) …admissible as a matter of common sense because it is relevant evidence as to how a person may have acted on a given occasion.

(d) Generally inadmissible.

(16) (4%) According to the Ont. C.A. in R. v. Clarke (1998), defence counsel can call witnesses to testify as to the credibility of the complainant. What question(s) is (are) defence counsel allowed to ask? How did this decision change the law as it existed prior to Clarke? (In answering this question, name the leading case that Clarke overturned.)

(17) Character evidence as to the accused’s honesty, integrity and morality is extremely helpful and relevant in cases where the accused is charged with sexual abuse of a child.

(a) True

(b) False

Part 3: Sources of Criminal Law

(18) (10%)
Section 362(1) of the Criminal Code creates the offence of False Pretences. It covers such things as using a cheque to buy something, when there is no money in the bank account to cover the cheque. Section 362(4) states as follows:

(4)
Where…it is shown that anything was obtained by the accused by means of a cheque that, when presented for payment within a reasonable time, was dishonoured on the ground that no funds or insufficient funds were on deposit to the credit of the accused…, it shall be presumed to have been obtained by a false pretence, unless the court is satisfied by evidence that when the accused issued the cheque he believed on reasonable grounds that it would be honoured if presented for payment…

(a)
(2%) If a person accused under this section establishes that his Charter right to be presumed innocent has been infringed (s.11(d)), does it automatically follow that the section of the Criminal Code is unconstitutional and invalid? (Short answer please.)

(b)
(8%) Please explain the procedure to be followed, in terms of what has to be proven and who must prove it, when the constitutional validity of a law is challenged. In answering this question, please refer to at least one leading case. 

(19) (10%)
 Dino Gatt purchased a “Ski-Free”, a remote control device that pulls him on water skis. He called the RCMP to tell them that he would be water skiing without a spotter. When the police arrived, he put on a wetsuit, started up the Ski-Free, and towed himself behind it via remote control. The throttle and “steering wheel” are in the handle of the tow rope. The Ski-Free has no room for a driver, let alone a spotter. The skier is attached to the Ski-Free via a line which disconnects if the skier falls, in which case the Ski-Free would then stop immediately. 

The police charged Gatt with operating a vessel without a spotter, contrary to section 250(1) of the Criminal Code.

Section 250(1) of the Criminal Code creates the offence of Failure to Keep Watch on Person Towed. It states as follows:

250(1) Every one who operates a vessel while towing a person on water skis…when there is not on board such vessel another responsible person keeping watch on the person being towed, is guilty of an offence punishable on summary conviction.

(a)
(2%) What are the 4 methods of statutory interpretation available to judges?

(b)
(8%) How would you interpret the above section, particularly the word “vessel”? Does s. 250(1) apply in this case? In your opinion, is Dino Gatt guilty? Please explain your answer citing relevant authorities and principles of statutory interpretation. 

Part 4: The Adversary System

(20) (5%) What obligation does the Crown have to provide disclosure, particularly with respect to evidence that may be helpful to the accused? Is this a continuing duty, or one that the Crown can satisfy by providing disclosure once? Please cite the authority for your answer.

(21) Which of the following Rules of Professional Conduct takes precedence over all others?

(a) A lawyer must be competent.

(b) A lawyer must avoid conflict of interest.

(c) A lawyer must respect confidentiality.

(d) A lawyer must not assist a client in committing fraud.

(e) None of the above

(22) Under what circumstances can a criminal defence lawyer breach confidentiality?

Part 5: Sentencing and Early Release

(23) (1%) A Judge sentences an adult to consecutive jail terms of 18 months and 12 months. Would the sentence be served in a federal penitentiary or in a provincial reformatory? 

(24) An accused is sentenced to 5 years (60 months) prison. After serving how much of the sentence will he be eligible for day parole?
(25) (9%)
A Judge is about to sentence a man for the offence of Fraud Over $5,000, contrary to section 380(1)(a). The Criminal Code provides for no minimum sentence, and the maximum sentence is 10 years jail. These are the facts: 

· The accused is charged with defrauding welfare in the amount of approximately $15,000.

· The accused is 29 years old. He married and became a father at the age of 18, and became a father again at the age of 19. His wife died during the second childbirth. The accused has not remarried, and has raised the two children on his own.

· The overpayment arose when the accused, over a period of 10 years, failed to report income from casual, part-time work. Had the accused reported this income, he would have been entitled to a smaller amount of welfare assistance.

· The accused has voluntarily made arrangements with Welfare, more than a year before being charged, to deduct $110 off his monthly cheques in order to repay what is owed.

· The accused entered a guilty plea shortly after being charged, at his second court appearance. 

· The accused has no previous criminal record. 

The Crown is asking for a jail sentence of 6 months in order to emphasize general deterrence. The accused, through his lawyer, is asking the Judge to consider a conditional sentence. Referring to relevant section(s) of the Criminal Code and to at least one leading case, state your opinion as to whether this accused should receive a conditional sentence. In your answer, make sure to state the purposes of sentencing as well as the appropriate test for the availability of a conditional sentence.

(26) If the person being sentenced in the above case was a youth under age 18, what is the maximum sentence that could be imposed? Please cite your authority for this answer. 

Part 6: Actus Reus
(27) The actus reus of a crime (other than crimes of omission) will always include which of the following elements?

(a) A voluntary physical act 

(b) A circumstance

(c) A consequence

(d) All of the above

(e) 2 of the above

(f) None of the above

(28) Which of the following is a required element of the offence of Possession (for example, of drugs or of stolen property)?

(a) Knowledge of the qualities of the item (e.g., that it is stolen, or that it is a drug)

(b) Exercising control over the item

(c) Desire to possess the item

(d) All of the above

(e) Two of the above

(f) None of the above

(29) In Fagan v. Commissioner of Metropolitan Police, Fagan was…

(a) Acquitted on the basis of the “duty” theory

(b) Convicted on the basis of the “duty” theory

(c) Acquitted on the basis of the “continuing act” theory

(d) Convicted on the basis of the “continuing act” theory

(e) None of the above

(30) In R. v. Cuerrier, the Supreme Court of Canada considered s. 265(3)(c) of the Criminal Code in the context of a sexual assault case. Specifically, the Supreme Court reviewed the circumstances where fraud could vitiate consent (make the consent invalid). Which type of fraud was recognized for the first time in Cuerrier? 

(a) Fraud as to the perpetrator’s identity

(b) Failure to disclose that the perpetrator is infected with a serious sexually transmitted disease

(c) Fraud as to the sexual nature of the act

(d) All of the above

(e) Two of the above

(f) None of the above

(31) (3%) Can a person be convicted of Aggravated Assault for failing to disclose to a sexual partner that he has a serious sexually transmitted disease, if that partner is not affected by the accused or is already infected? Answer yes or no; if no, is there anything else that the accused can be convicted of instead? Name the case that supports your answer.

(32)  (3%) A parent has a legal obligation to provide the necessaries of life to a child. Does an adult child have any legal obligation to provide the necessaries of life to a parent? Answer yes or no, and name the case that supports your position. What section of the Criminal Code could create such a duty?

(33) (3%) List 3 statutory sources of legal duties that apply to Ontario residents, the breach of which could lead to criminal charges.

10

