1.1 
accepted definition > black's law dictionaty 1891
law = is a set of rules and guidelines by which a society has come to accept as a way of living and conducting itself
1.2.1
for communities to grow, some order for regulating its activities was necessary. 
communities set up basic rules
laws in written form, habits/customs, or word of mouth.
early written law is hammurabi of babylon 2100 b.c.
laws began interacting with each other, more complex laws were needed
1.2.2
law ensures security
enables those who suffer loss or damage to receive compensation
provides punishment to those who disturb social order
law establishes and enforces standards of conduct in the community.
laws maintain status quo
our law contains the mechanism or process by which existing laws may be changed or replaced. when legislators think law should be changed, they use this process to make the changes people want. 
function of law is for the people to exercise their right to express themselves as individuals. 
canadian law defines individuals rights by stating the duties and responsibilities a person may have toward other members of the community. 
if we interfere with others rights, civil law calls this " abuse of rights"
1.2.3.
over time, customs are used so often they become the "only way"
if people are declared rulers, they will be in authority to create new laws
if a country invades another, it may declare it's own laws.
in democracy, people chose others to chose laws for the society
1.3
laws are written> no emotion or feeling. they tell us the standards of behaviour are required of the people
law is applied/enforced by judges. they understand how citizens act.
law allows judges discretion. they may apply words as they wish. 
law is clear> tell us what is permitted. judges apply the law and we seek justice in how the law is applied. 
the majority of those who hold power will impose their own standards on the nation. 
1.4
it is not uncommon for a law and an ethical principle to contradict eachother
1.5
private law consists of rules that regulate obligations between citizens. 
contract law: legal relationship in matters such as leases and employment
commercial law: how to set up an enterprise and to provide goods or services
property law: helps us to settle boundary differences with your neighbour
civil liability law: the consequences of an individuals negligence
Public law governs relationship between citizens and their state, nation, country. 
criminal law, taxation law, highway law, language law, bankruptcy law. 
people who commit these offenses hurt not only a victim, but also the whole society.
criminal offenses may be punished with loss of personal freedom > prison
criminal law> guilty/ innocent
private law> person is sued, not charged
1.5.2
civil law, basis for law reisides in legislation. decisions must be based on the letter of the law.
common law, basis for law is grounded in the principle of precedence and case law or jurisprudence. common law society emphasizes laws made by the judges. 
1.6 
civil code contains rules that explains substantive law > part of law where we can find the substance of our rights
we look to civil code to see what rights we have if someone sells us defective merchandise, or fails to pay rent, or damages our property
civil code does not tell us how to exercise our rights. 
after we are aware of our rights, we must look to quebec doe of civil procedure, to find the adjectival law, which contains the procedures enabling us to obtain what is rightfully ours under the substantive law. 
1.7.1
if you believe someone owes you something, you bring it to court = suing
sue means to start legal proceedings, and have judge listen to your arguments
begins with exchange of documents, in teh documents, party that is suing explains why payment is demanded, and other party explains why it is denied. after they have detailed the arguments in the documents, they go to court to plead their respective cases. 
1.7.2
outside of court, the parties are referred to as creditors and debtors, creditors have claims against debtors. 
it may be monies owed or goods and services agreed upon not paid
many debtors or many debtors may be affected by a claim
when they take legal action, parties are referred to as plaintiff and defendant. if multiple creditors, want to take action against a debtor together, it is called a class action suit.
1.7.3
plaintiff selects where civil action will be instituted
article 68 ccp states that it may be the defendant lives, the defendnat has property, wher e the cause of action arose, the contract was made, the property in dispute is situated. 
1.7.4
we have a period of time to exercise our rights, if the time period ends, the rights expire
Prescription is the legal method which the civil law establishes for a person to acquire or to lose rights by the mere lapse of time. 
in common law jurisdictions, the prescription periods are dealt with a statute of limitations.
overall, everything prescribes after 10 years, but most commonly it is 3 years. 
1.8
legal systems are made of 1. sturcture 2. law 3. administration and enforcement of the laws. 
quebec includes elements borrowed from england and france


2.1
ethics reflects a concern for the well being of people and of society
not absoclute, not carved in stone
ethical behavior can be a reflection of a societys moral values
2.1.2
ethical principles when dealing with one's peers are - be respectful of others - act honestly and fairly - comply with the law - do not act maliciously - inspire trust
when acting with employers, clients, employees, competitors, principles would be 
-maintain objectivity and impartiality -  act prudently and diligently -  ensure confidentiality and full disclosure - avoid actual or potential conflicts of interest - comply with professional standards of practice, company policies and the law
2.2
although some ethical principals have been incorporated into the law, ethics is not law
although law sets out rules that govern society, the legislative process by which laws are adopted is often slow to address new subjects of social concern. So social issues are often not adequatly present in law and those people whose rights are affected find themselves in legal limbo. 
2.3
one is always subject to the laws of the country in which one is operating
2.3.2
united nations global compact (ungc) initative where 7000 companies in 140 countries agreed to adopt a set of ethical business standards. 
they are derived from : 
- the universal declaration of human rights
- the international labour organizations declaration on fundamental principles and rights at work
- the rio declaration on environment and development
- the united nations convention against corruption
see page 19
2.3.3
extra territoriality : in certain specific situations, a canadian company could be reprimanded for breaking canadian laws outside of Canada. Canadian courts can prosecute these crimes. an example is when a canadian company bribed a foreign official.
cfpoa = corruption of foreign public officials act. 

2.4 
a company should put in place an internal process to handle ethical issues. 
the interests of the stakeholders must be considered when solving an ethical issue.
stakeholders could be owner, employee, management, customers, clients, suppliers, creditors and the community. 
2.5
ethical behaviour helps instill confidence and trust in clients employees and employers. 
prof stand or prac and company codes of cond are examples of ethical agreements that busi persons voluntarily accept
2.5.1
professional standards of practice are rules that all members of a prof assco agree to respect. they govern how they interact with clients, employers etc. 
2.5.1.1
a prof should use his own judgement to make decisions based on their own sound analysis of the relevant business problem
2.5.1.2.
prof must respect all laws that govern their profession as well as laws governing society
2.5.1.3
a prof must not act in a way that disrespects the entire profession
2.5.1.4
confidential info could be future business initiatives, financial earnings, client lists, intellectual property, R&D etc. 
a prof may not use confidential info for his own benefit, or benefit a 3rd party. 
2.5.1.5
a prof should act in the interest of his employer/client.
a prof must base decisions on reasonable and adequate examination of the options
there is now requirement that a prof's decision was the right/ best
fiduciary duty = requires a professional not only to act in a reasonable manner, but to act in the best interest of the client. 
2.5.1.6
if a circumstance can impede a prof's ability to act, then the prof must disclose this info to the client. 
2.5.2
corporate code of conduct sets out the acceptable rules and guidelines that all employees in a company must respect .
important that employees know that the ccc is important and serious
management must lead by example
2.5.2.1.
should clarify what types of gifts are acceptable. must not be more than a certain dollar value. gifts could be seen as bribes
2.5.2.2
whistleblowing involves the disclosure if inappropriate business practices by a member of an organization. 
going directly to higher management is called internal whistleblowing, going outside the organization is external whistleblowing. 
2.6 
responsible investing  involves investing in companies that not only will have good profits, but also considers how the company show respect for human rights, their social impact, labour practices. 
a important strategy is refusing to invest in certain types of companies with poor ethical track records.  examples of these companies are tobacco, alcohol, toxic chemicals, gambling etc. 
lately responsible investing has been gaining more attention over the last decade. 
2.7
principle governance looks at how companies are managed.
setting up ethical procedures and controls to monitor and regulate the interests of  many groups
corporate gov recognizes  the need to create an ethical decision making process within the corporation by choosing external directors to help make decisions. 
insider directors are shareholders, or are those who have personal relationships with the shareholders 
corporate governance promotes the election of competent independent directors who can bring relevant industry experience and dynamic leadership skills to the boardroom.  
ethical governance also require a corporation to act with transparency
transparency = the process of operating in an open and above-board fashion, allowing interested stakeholders to verify that proper channels and procedures, have been respected with regards to the calling and holding of meetings, the voting process, the appointment of officers and senior management the negotiation of material contract and the adoption of other business decisions. 
also means details of business decisions are properly documented. 
it helps in building investor confidence. 


3.1
where does authority come from? who has authority? how far does this authority extend? what power exists to back up this authority? how are laws made?
3.1.1
every independant nation is sovereign: people in a country, have supreme and absolute power to govern themselves however they want. they can make laws, enforce laws, collect taxes, make war, enter treaties etc.
every nation decides how they deal with sovereignty. if citizens decide to keep power, they must meet to make decisions, as in athens 500 b.c.
if structure is too large, it must have representatives, and bring views of the people to their meetings. if they fail in their duties, they may be replaced, through an election. revolution may be used by inhabitants, to regain sovereign authority. 
the limtis to soveign rights are physical limits (borders of the nation) it can use rights, within borders, not outside. 

3.1.2 authority to enact law
since 1982 (constitution act) canada is a fully sovereign nation. Cana. decided to adopt former british north america act as basis for constitution.  constitution sets up structure of the gov. (federal and provincial) and gives both the right to pass laws. the federal parliament, situated in Ottawa, has right to pass laws for the peace order and good government of canada. laws apply to all canadians in the country. constitution restricts the laws the federal gov can make to those that do not relate to the matters given to the provinces. 
provinces are given right to pass laws on things federal gov gives them the right to. 
3.1.3 
both govs (federal and provincial) have right to pass laws on subjects that are within their sphere of authority. to pass law, there are 3 elements to federal parliament: 1. house of commons (elected members) 2. senate (appointed members) 3. queen
if federal gov wants to pass law, law is introduced by a minister of the gov, and is given "first reading". if it is not rejected, is printed and given to members of house of commons >referred to as a bill, and given #. 
few weeks later, it is brought up for discussion in the house, and minister explains why the gov wants it to become a law. opposition will give their response, this is the second reading. bill is then given to a committee to be examined. committee will report to house for recommendations. bill then is ready for third reading. at this time members have chance to change it and vote on it. 
if passes the 3rd reading, sent to senate, and goes through same procedure. 
once it passes both, it is ready for "royal assent" will be signed by queen or personal reprentative. now it is a law, not a bill, and is called by it's proper name. members from any party(not only the one in power) can propose laws. 
3.1.4
quebec lawmaking mechanism : 1. national assembly 2. queen
when provincial gov wants to pass law, process is quite similar to federal level. bill is introduced to national assembly, read 3 times, then signed by queen. 
3.1.5
governor general is representative of the crown in canada. queen appoints this person. 
queen is canadian head of state, but g.g.  has all rights of the queen in canada.
most important duty of g.g. is to make sure can. has prime minister. 
g.g. summons parliement, prorogues parliement and dissolves the existing parliament. 
g.g. is canada's host to visiting heads of state, and other distinguished visitors.
lieutenant governor is queen's representative in each province of canada, and exercises the powers of the queen . 
3.1.6.
this book concentrates on civil law, particularly contract law. other areas of civil law are property, ownership, prescription, civil responsibility, and other elements that are covered in the civil code. 
3.2
the quebec legal system has 6 sources, 
3.2.1 
constitution act 1982, tells us in sec 52 that constitution of canada, is the supreme law of canada. sec 91-92 of constitution act 1867 tell us who can pass laws . 
the only source of authority to make laws is the constitution. it was adopted as the framework by which canada should be governed. it stops other goverments from imposing laws contradicting the rights of the constitution. if it is unclear, the courts will provide clarification and interpret the constitution. 
3.2.2.
first source of law is the constitution, second is laws made by federal and provincial goverments.
every year, goverments pass many laws, and they are printed in a volume called "statues of canada/quebec, 20xx"
laws are revised, changed, cancelled. in that case, people must read original law and update their copies to include changes. 
after many years, goverments, consolidate all changes and print in a book called "the revised statues of canada/quebec.
to know laws, must look at most recent version, then look at changes. 
a code (civil code of quebec) is also a statute, because it is passed in the same way. difference is statute deals with only 1 subject. a code deals with many subjects. 
statute is interepreated more strictly then a code. the meaning of a statute must be found within the statute. however a code can be interpreted using previous laws. 

3.2.3.
3rd source of law is found in judgements of the courts in the past. these together form a growing case of law, "jurisprudence"
in stable legal system, laws must be applied the same, if a judge renders a decision, and same case comes up years later, same decision SHOULD apply. the previous one should be referred to for the decision. 
courts will usually consider previous decisions quite carefully. if a statute overides the previous decision, the decision must only consider the statute. 
common law is not the same as jurisprudence.  in common law, the courts must follow previous decisions, unless a statute conflicts with it. jurisprudence states that the court carefully consider the decision, but are not obligated to follow it. 
3.2.4
4th source is doctrine (written commentary on the law). when judges or lawyers analyze laws, and interpret them,  this is called doctrine. the more they are used as referrals during court, the more respected the person who wrote it is. 
3.2.5 
5th source is customs. if something has been done a certain way for a long time, it will help the court to decide a ruling. unless it is opposed by a new law. 
3.2.6
6th source is body of regulations. goverments set up special commitees to deal with certain laws. these commitees decide how laws should be respected, enforced, or applied. ex "office de la langue francaise, "takes care of bill 101. 


3.3
because judges and courts have different interpretations of laws, different courts are set up. 
3.3.1
depending on the nature of a case, rules entitle people to seek the reversal of a decision at various levels. 
in quebec, in "courts of justice act", the courts of quebec are -court of appeal - superior court- court of quebec - municipal courts.
each court has different jurisdiction, depending on - the nature of the cas (civil, criminal, bankrupcy, divorce etc. ) - the geographic area . 
3.3.1.1
each city can set up a municipal court. 
there are over 80 such courts in quebec. except for montreal, quebec, laval, municipal court is usually part time. there is not enough cases for a full time court. judges of these courts are usually lawyers. 
municipal court can hear matters related to municipal by-laws (traffic, health, zoning, noise, municipal taxes) and minor criminal matters ( mischief, shoplifting, gambling. appeals from criminal offences are heard by superior court. municipal court doesn't hear cases for people suing people for money owed. 
3.3.1.2
cases in jurisdiction of court of quebec, are heard by 1 judge, it is called court of first instance 3 divisions : - civil division, youth division, criminal and penal division. 
it may hear cases like - more than 7000 less than 70000, - cancel lease where amount is less than 70000, - recover unpaid taxes - cancel real estate valuation in which taxes would be assessed. 
judgement can be appealed to court of appeals if amount is greater than 50000. if less > cannot be appealed. Although, can be appealed if reason is for question of law, question of principle, or a new issue. 
youth matters, court has exclusive jurisdiction with adoption, and excercises powers of the youth court under "young offenders act" (can)  and "youth protection act"(qc)
exclusive juris to hear apeals from qc administrative tribula and other admini tribu that allow appeals
judges of court of qc are chosen by provincial gov for life. 
3.3.1.3
provin created a small claims court in 1972, so people could optain fast and less expensive settlement of minor cases.
uses inquisitive method . judge hears the parties, asks facts, and makes decision
conditions for s.c.c. - no more than 7000$ - must arise from contract, or an accident that resulted in damages - debtor does not have to live in qc. - debt must be owed directly to creditor - a company suing must not have more than 5 employees in last 12 months. - no lawyers, except if case is too complicated. 
debtors and creditors must show up in person. if not, someone may represent the person if they have a mandate(written permission) without charge.
if business is being sued, an employee can represent then, and they may be a lawyer.
suer may reduce amount to 7000 to go to s.c.c., but they can never loses right to claim the rest of it. 
judge will try to bring parties to reconciliation, if not, a judgement will be made . there is no appeals in s.c.c. money must be paid in 10 days, or persons salary can be seized. 
creditors (person suing) must deposit a sum in order to file a motion (see page 41)
debtor must then pay to contest the action
loser of the case must pay an extra cost. 
3.3.1.4
superior court: court of original general jurisdiction, heard by 1 judge. hears every case for the 1st time. unless case must be sent to another court (less than 70000)
super court has power over other courts, ex if they exceed their jurisdiction, superior court will remedy the situation.
this court only looks at whether the firm has right to make decision that is contested, does not consider arguments.  if a firm doesn't have right to make a decision, sthe court can cancel/modify such decisions. 
3.3.1.5.
court of appeal: it is where appeals are brought from the superior court. special cases , court of quebec. it has appellate jurisdiction (right to hear appeals) over all cases where it is allowed by law, except where it specifically says it must be heard by a different body. 
in court of appeal, each case heard by more than 1 judge (3,5,7) decision is made by majority. evidence is viewed carefully by judges, and lawyers only argue the reasons for appeal: these can be based on error of law or error of fact. 3 possible outcomes : previous ruling stands, new ruling, whole case be heard once again from the start by the lower court. 
3.3.1.6
supreme court of canada : highest court in Canada. final court where appeals can be brought. only 1 supreme court, hears appeals from all courts in the country. 9 judges, appointed by federal gov, always 3 from quebec. decided by majority, same decisions as court of appeal.  generally, anyone who wants to appeal to this court must ask permission from the court. a panel of judges will examine request, and decide if "leave to appeal" will be granted. 
3.3.1.7
federal court of canada, this court deals with matters that concern federal government. it has a first instance section and an appeal section. deals with dissagreements between citizens and federal gov. and hears, in appeal, cases decided by other courts, such as tax court, and citizenship matters. 
3.3.1.8
administrative tribunals. federal and provincial laws create bodies that have power to enact administrative regulations. the regulations, once approved have the force of law, and decide how law should be enforced. regulations often intervene in the rights of citizens to enter into contracts or arrange their business to their advantage. ccitizens can appeal these decisions, through a review board, built into the law itself, or through the quebec adinistrative tribunal. but not all decisions by these tribunals can be appealed. often a decision is final, and no further recourse. example of boards are : canada employment insurance commission and csst. 

3.3.2.1
judges of q.s.c, court of appeal, s.c.c. and all federal courts are appointed and paid by federal government. Judges in lower courts are appointed/ paid by provincial government. 
to be a judge, must be a lawyer with 10+ year exp. person must then give up private practice and terminate any business relationships. retirement age is 70 for judges in courts of qc. 
when positions open, qc gov advertises in publications in the legal profession, a pannel is set up to review applications. 
the law says " a judge cannot refuse to adjudicate under the pretext of the silence, obscurity or insufficiency of the law. (interpretation act, sec 41.2)
a judge may ask questions to clarify, but in a  limited form. not inquisitive, like in france, where judges question/ cross examine. in canada it is adversarial, where lawyers argue, and judge decides who has stronger case based on evidence. 
inquisitive method is used in small claims court. 
adversarial is used in u.s. and u.k.
3.3.2.2
lawyer gives legal advice, assists in set up new businesses, contracts, has right to represent client and plead cases. only lawyer can make claim for payment for another person with threat of legal proceedings. 
notary, gives legal advice, but has exclusive right to prepare contracts involving morgage, marriage contracts, notairal wills and authentic documents. notary can't appear in court. 
both professions come from blend of england and france. 
in england +other common law countries, there are solicitors and barristers. solicitor deals with public, giving legal advice, arguing case is left to barrister. person cannot be both, and cannot work together or partner. 
in france, more specialized. 4 kinds of lawyers, avocat pleads case in court, avoue is offcer of court who deals directly with clients and prepares written documents and pleadings. avouer is similar to solicitors. agrees practises in front of commercial courts. notaire is similar to notary. person can't be both avocat and notair.
in common law in canada, there is no division, only professional is lawyer or attorney. all lawyers are trained in all areas. 
lawyers and notaries in qc. receive same legal training before entering their chosen profession. after 2 years cegep, proceed to 4 year under grad degree such as b.a., b.com, or b.sc.. next step is 3 year law school, leading to bachelor of civil law bc.c.
1 more year to obtain common law degree, bachelor of laws L.L.B.
to complete, lawyers take course given by bar of quebec. spends time working as a stagaire with lawyer, then writes bar examinations. future notary takes course given by board of notaries, articles with a practising notary, then writes board exams. 
person must chose between lawyer or notary. can't be both in qc..
3.3.2.3
notaire is unique to qc. first legal profession in canada/ new france, Jean gloria was fist notary on sep 20 1663. 
notary plays significant role in q.c.
on april 30 1785, Lt. gov Hamilton declared notary and lawyer seperate. 
notarial system is important in q.c. notary is expert in drafting legal docu, has authority to prepare authentic acts (docu drawn up and signed by parties in presence of the notary. )original copy remains with notary. 
importance is that makes proof of its own contents, doesn't have to be proven in court, like other documents. signature of notary is evidence for any q.c. judge to accept it. authentic act prepared on special paper (proper linen content and weight, so it lasts many years. signature must be in good qualty ink, marginal notes must be initialled by all parties and last by the notary. 
documents prepared in either "en minute" or "en brevet". 
en minute: only 1 orginal copy, notary must keep original documents numbered, and kept safe.
en brevet : more than 1 orginal copy, given to both parties. 
notaries chief duty is prepare deeds and contracts. notary = legal advisor, title attorney, or notary public (outside of qc)
regulated by board of notaries. board often inspects documents fo notary to ensure rules are followed. board has power to fine, suspend or disbar. 
some documents must be signed in front of notary, like gifts inter vivos, hypothecary loans, inventory of a person , sale of property belonging to minors , wills in authentic form, trust deeds and marriage contracts. 

notaries must: 1. establish identity of parties 2. ensure parties understand the terms 3. make sure parties consent to obligations of document 4. ensure date and place of signing is clearly indicated.
3.3.3. 
sometimes people must sign document or swear an oath that something is true, these things may be received by a notary. qc govern authorizes people to be commissioners of Oaths. 
commissioner receive declarations and signs the document in presence of the comissioner,. documents have validity in court. don't have legal training, anyone can apply. 
commi. cannot charge more than 5$ and can't sign affidavits for own family. also mayors, councillors, priests, ministers, and justices of the peace can receive sworn statements. 
3.3.4
legal aid act is to provide services of lawyer or notary, free of charge, to those who can't afford. offered to those who can prove they cna't afford it. there are some services that are excluded. levels of income change from time to time. 
person who qualifies can call legal aide office . person can chose between lawyers in legal aid office, or private practice lawyers who accept. once case concluded. lawyer sends bill to legal aid office. 
offered in these cases : a) criminal defense in first instance b) certain family matters c) alimentary obligation d) cases under the youth protectino act. 
soem are excluded : a)take action for defamation or libel b)to contest results of election c)take action for breach promise of marriage d)defend parking violation. 


4.1
3 documents whose purpose is the protection of individual and minority rights ; 
-canadian charter of rights and freedoms, the quebec charter of human rights and freedoms, and the book on persons of the civil code of quebec.
4.2.1
priot to the canadian charter of rights and freedoms (1982) canadians had little guaranteed protection against goverment. 
canada founded on principle of parliamentary supremacy, reinforced by not including in teh BNA act anything protecting individuals. 
they believed elected citizens would be better in making laws to protect citizens.. 
politicians argued a charter was not necessary > people were already protected by other statues ( cc of Canada, labour codes, civil code, canadian bill of rights. 
similar in principle> based on principles of parliamentary system. . 
history shows previous statues weren't enough to protect citizens. 


4.2.2
canadian charter of rights and freedoms > a) applies to parliament and gov of canada for all matters within it's authority b) to the legislature and gov of each province. 
this includes all levels of government. 
canadian charter only applies to matters related to the government.  can only use it if being wronged by the gov. problems between private indivi are not protected by the charter.
4.2.3
rights protected by the charter include; 
1. fundamental freedoms: freedom of religion, thought and expression, freedom of the press, and the right to assemble and associate. 
2. democratic rights: right to vote and right to stand for election. 
3. mobility rights: the right to move to, or live in any part of  can, or to leave can. 
4. legal rights: right to life, liberty, and security, but not have the right to enthanasia or assisted suicide. also include protections against unreasoable search or detention and cruel and unusual punishment. person has right to consult lawyer, be informed for reasons for arrest, innocent until proven guilty. 
5. equality rights: all canadians entitled to equal treatment in law and protection against discrimination.
discrimination exists when: 1. causes a different treament based on a characterstic or doesn't take into consideration the characteristic 2. it is associated with what is listed in section 15 3. imposes an uncessary burden on the person or perpetuates a stereotype. 
6. official languages
the charter states english and french are official languages of can, applies to areas where gov has authority (post office, employment office, military)
canadians have right to communicate with these places in english or french.
7. minority language educatino rights
3 criteria decide what language children learn in. based on mother tongue of parents, language that parents were educated, language in which other children learn. 
4.2.4
no government can "opt out" of the charter. 
sec 33 and sectin 1 of charter allow gov to adopt laws that limit rights and freedoms. 
4.2.4.1
sec 33: notwithstanding clause
gov can pass laws that go against charter. can only limit rights rom sec 2 and 7-15 of charter. 
sunset clause: these notwithstanding laws last no longer than 5 years. then gov must try and pass the clause again. 
4.2.4.2 
Sec 1 Oakes test, section 1 imposes upon the gov to demonstrate why a statute infringing on the charter must be maintained. then the gov must show why rights should be diminished in favour of the statute. 
sec 1 has much broader reach. gov can attempt to make laws limiting any rights in charter. oakes was charged with possession and intent to distribute. gov instituted a reverse onus, which rendered him guilty until proven innocent.  he said it was against the charter, and the court agreed. 
they conducted a 2 part test . the limitation must have an objective that is "important". 2nd part decides if the limitation is reasonable and justified. the gov must demonstrate that the law is limiting the rights as little as possible, and there's no other way of achieving it's goals. 
4.3.1. 
long before the canadian charter of rights and freedoms, quebec passed the quebec charter of human rights and freedoms.  quebec applies go individuals and goverment infringement. individuals may invoke either of the acts depending on teh author of the act. 
canadian charter is very difficult to change, quebec charter, can be changed at any time by the provincial gov without notice.  sec 52 says no changes can be made to cerain rights, sec 1-38, this status accorded to the charter, unless the law allows for derogation from a right. 
4.3.2
1.fundamental freedom and rights. rights to physical protection and integrity over one's own body. to make choices free of others influence, even when life is in peril. 
euthanasia/assi suicide is not allowed. should a life be in peril, quebec charter obligates society to help them. 
right to believe any religion, hold any opinion and express them through any lawful means.
right to protection of reputation and privacy. ex: priest or lawyers cannot share information.
the property of a person is also protected, a person can enjoy his property, and is protected from encroachment of others. 
2. right to equal recognition and excersise of rights and freedoms.
focuses on discrimination, defined as act based on disctinction, exclusion or preference, that causes right to be diminished. only acts listed in sec 10 are included. 
cannot dicriminate, except for cases like insurance or pension contracts, in which coverage changes based on personal info. 
all employment related activities must not violate the sec 10 list. However an employer can hire anyone based on personal aptitudes or qualifications .
3. political rights : allows everyone to be heard by legislators. each person has right to vote and present them selves for election
4. judicial rights: similar to canadian charter, every person has right to fair and impartial hearing by a tribunal. all persons detained must be treated humanely, all people are protected from unreasonable serach and seizure of property.
5. economic and social rights: unlike canadian charter, quebec charter provides economic and social protect for members of community. for children, provides protection, security and free public education. for employees: safe work conditions, spouses: equal authority and obligations to each other, aged persons:security and protection from exploitation. 

4.3.3
if rights are infringed upon, sec 49 gives many legal recourses. 
injunctions: orders offending party to stop an ongoing violation. 
another allows victims to receive compensation.  
if infringement was intentional, victim may request punitive damages. 
4.3.4
like canadian charter ,quebec charter can limit certain rights. sec 9.1 allows legislature to limit frights between sec 1 and 9, but if challenged, it would have to justify it with the oakes test. 
4.4
book on persons of the civil code compliments larger principles of quebec charter. 
1.  enjoyment and excercise of civil rights (art. 1-9)
all people, able to survive on their own and have juridical personality and can excercises all civil rights. including right to patrimony, which is the sum of persons property value minus any obligations, and personal rights that include life, integrity, reputation and privacy. no rights can be used in bad faith, or to cause harm. if you use rights to cause others harm, it's abuse of rights, and rights can be denied. 
2. integrity of the person art 10
every person is protected from any interference, except if the law allows it, or person gave consent.
3. care (art 11-25)
adult has right to refuse all medical care, even if they may die. medical care can be forced if person cannot give consent. Care for a minor is authorized by a guardian, but minors 14 and older may consent on their own. minor 14 + may refuse treatment if it isn't life threatening. if they refuse, guardian can obtain authorization from court. 
4. respect of children's rights. (32-34)
all children have right to protection, security and attention from guardian, and decisions must be made in their best interest. 
5. respect of reputation and privacy (35-41)
no one can invade privacy of another. art 36 includes : 1.entering/taking anything from home  2. intercepting or using private communications 3. using image of voice while he is in private premises. 4. using name, image, likeness, voice for reasons other then giving information to public. 6. using correspondence, manuscripts, or other personal documents. 
privacy also includes who can keep file or collect information on a person. person must have legitimate reason, they must give free access to their file to the person, and mustn't share info with others. 
6. change of name (art 57-70)
anyone 14 or older, can change name for serious reason, (conflicts with birth certificate, foreign, difficult to pronounce, write, made fun of, taken a negative association with another's name. 
7. change of designation of sex (art 71-73)
if person has undergone surgical operation, lived in can for a year, may request change of sex 

5.1
mandate=contract between 2 people, mandator and mandatary. mandator empowers mandatary to represent him. mandatary acts on behalf of mandator, to reach agreement between mandator and third party person. helps to come to agreements. as if mandator signed it himself. 2 contracts, 1 between mandator and mandatary, and 1 that mandatary sets up between mandator and 3rd party person. 
in quebec, mandator referred to as "principle" and mandatary as "the agent". 
5.2.1
consent is needed from both mandator and mandatary, can be expressed expressly or tacitly. verbal agreement is enough. If it is written, the parties must sign the contract. if verbal, they must prove that they agreed to arrangement. It is always better to have written agreement. these are expressly. tacit is with the persons actions. 
5.2.2
if there is no payment, mandate is called " by gratuitous title", if paid, "by onerous title". if it is between 2 normal persons, it is assumed to be gratuitious. if it is a professional, it is assumed to be onerous. if there is payment, it is best to be in written form. 
5.2.3
mandates can be specific (sell my t.v.) or general (take care of my affairs while i am away). the powers of mandatary cover all aspects relevant to the performance of the mandate ( person can drive car to potential buyers homes for test drives, but can't use it for recreational use). 
5.3.1
mandatary must act in reasonable manner, and to the best of his abilities. 
5.3.2
Must have mandatory's best interest in mind, should be honest, and perform in best interest of mandatory. 

5.3.3
if mandatary wishes to be replaced, he can ask mandator for permission. if he doesn't ask for consent, he will be liable for new mandatary's actions. 
5.3.4
double mandate is when a mandatary is acting as representative of 2 parties to a transaction whose interests could conflict. ex: a person can represent a person selling a car as well as the person buying the car. must tell both that he is mandatary. 
5.3.5
mandatary can't use info for his own benefit without authorization of mandator. this includes anything a competitor could find valuable. mandatary who breaches this agreement would be liable for all loses of mandator. also would have to pay all profits gained from revealing this info. also will be liable for interest on money that was improperly used. 
5.3.6
mandatary may not act as a party to the transaction he agreed to perform. 
5.4.1
mandator is obliged to aid mandatary by paying for reasonable expenses, and pay for renumeration he is supposed to receive. 
5.4.2
mandator is liable for acts performed by mandatary, as long as they are in limits of the mandate. mandator must ratify action if 1- if he chooses to 2- mandatary didn't know mandate was over 3- actions benefit the mandator
5.5.1
if mandatary can show he acted within limits of mandate, and disclosed his mandate to the 3rd person, is not personally liable to 3rd person with whom he contracted. if he didn't say he was a mandatary, 3rd person can sue the mandatary. 3rd person can then sue the mandator. 
5.5.2
when mandatary exceeds his power, he is liable to 3rd person unless 1- they were aware of mandate 2- mandator ratifies the actions in question 
5.5.3
mandatary may chose to not disclose identity of mandator. if he does not disclose name of mandator, he is personally liable. 
5.6.1
mandator is liable for acts of mandatary if they are within the limits of the mandate
mandatary was hired by mandator to act in their best interest, so if they did this, they shouldn't be liable. mandator is liable if they 1- ratified the actions 2- mandatary didn't know mandate was over 3- if act was more advantageous to the mandator. 
5.6.2
apparent mandate is when 1- you allow it to be believed that another person is acting as your mandatary 2- this person is not actually your mandatary 3- when person enters into agreement with 3rd person and acting in good faith. 
this is when a person represents another erroneously, but in good faith, and thought he was a mandatary. 

5.6.3
Generally, mandator is liable for injury caused by mandatary. but he can defend himself by saying that he was unable to avoid the injury.  it is not the same as when an employer is always liable for injury caused by employee. 
5.7
mandate can be terminated at any time by either party. party terminating mandate can be liable for damages to other party if it was terminated without serious reason or it was at an inopportune moment. mandate is terminated upon death or bankruptcy of either party, and when mandate is completed. then mandatary, must render an account of his activities and give everything he received during his duties to mandator. even if what he received was not due to mandator. 
mandatary can deduct from that money the money that he is owed. mandatary can also withhold the property of mandator until he is paid. 

Mandate in anticipation of incapacity
written
in front of notary or 2 witnesses
a "living will"
homoligation ; bring documents to judge > puts the mandate in effect

6.1
when starting business, must consider nature of transactions that are carried out, funds required and available, number of people involved and the type of work to be done.  most frequent in Canada are a) sole proprietorship b) partnership c)corporation. 
authority to govern, regulate and make laws is found in constitution. sec 92(13) of constitution act, gives provinces right to make laws about "property and civil rights in the province". This allows the right of provincial government to regulate sole proprietorships and partnerships, which are both personal forms of business. 
personal means that business is owned and operated by a person and keeps the 
profits "personally"
some conflicts between federal and provincial governments with respect to who regulates certain activities: airports, cable radio, labor legislation. these conflicts are submitted to supreme court of canada. some times governments make arrangements to resolve conflict. 
6.2.1
sole prop. is most common. means all enterprise undertaken by 1 individual, who is sole owner, and retains full authority to manage the enterprise. entrepreneurs take this form because of limited capital, or it is part time. and don't want to have partners or invest capital. 
it is least complex form. can begin operation with their own personal name in quebec with no complexities. however businesses may have to obtain license from municipal authorities. 
spouses of entrepreneurs may be limited in what they can dispose of by the provisions governing their marriage.
a minor that has business is considered to be of full age in regards to any transactions. they cannot escape contracts with defence of lesion (saying they were taken advantage of)  to escape their responsibilities. 
6.2.2.1
persons must register business with quebec government. form must be provided along with required fees. updates and fees are paid each year. 
exception is if person uses their own name as name of business. person is not obliged to register their business. 
if they choose to use other name, they must register the name with the "registraire des entreprise", stating their name, address, and the nature of the business. this gives owner permanent rights to use the name and forbids anyone else from using the name. 
once registered, declarations of sole proprietorship are kept in a specific office, which is open to public, and also put online. anyone can use these declarations to find out who is behind a business. 
6.2.2.2
1) sole proprietor is person who has complete control over company. if they chose to share ownership, it is then a partnership which has different rules and regulations
2) transfer of ownership is not possible, because owner and business are considered to be one, ownership can't be passed. ex: if father dies , children must inherit assets, then register a new business
6.2.2.3
sole proprietor has unlimited and personal liability for debts of the business. any debts of business, are considered to be debts of owner. therefore, all property owned by proprietor can be seized to pay for debts of business.  if business goes bankrupt, so does owner. 
debts remain after death,  debts must be paid from owners estate before division of assets can take place. 
6.2.2.4
proprietor is only one who manages business. doesn't need permission for any business activities.
6.2.2.5
proprietor receives all profits from business. profits are considered personal income and are taxed along with his other income. 
6.2.2.6
proprietor is terminated when they die, or decide to cease doing business. person remains responsible for debts. declaration must be made stating that the person stopped doing business. 
6.2.3.1
advantages: - simple registration - inexpensive to start - all profits to owner - all decisions made by owner - flexibility - simple to dissolve - enjoyment and challenge of personal involvement - operations can be kept secret. 
disadvantages : - liable for all debts - difficult to obtain financing - depends on skills of owner - lack of continuity - no distinction between business and owner - restrictions on who they can hire, ex: spouse and children under 19. - may be difficult to sell "good will" if reputation depends on owner - all profits are earned by owner, and are taxed like income taxes 
6.3
when 2 people decide to operate business together, it's known as " contract of partnership" . these must respect certain requirements set out in civil code of quebec.
partners must contribute to the common venture, and then share the profits (losses). similar to several sole proprieterships running business together. each have same advantages and responsibilities of sole prop. 
usually they prepare a partnership agreement, and write down the details of their business relationship. basically a written contract, to reduce any future disagreements. 
6.3.2.1
all partnerships must register a partnership declaration. identifies partners, location and type of business. is a public document, and can be viewed by anyone. 
6.3.2.2
1) ownership of assets is determined by the partners, division of assets doesn't have to be equal between partners. 
2)transfer of ownership is possible, but with limits. the partners can agree what happens with each partners share of assets depending on certain circumstances, such as the death of the partners. 
6.3.2.3
partnership is "personal" form of business ownership. partners each have unlimited liability . if business can't pay it's debts, then the partners will have to pay the debts. 
partners are solidarily liable for partnership debts. meaning that any one or more of the partners may be required to pay for the debts of others. 
partners may agree that one or more of partners will have to contribute to the debts of the company. but this cannot be used against creditors of the business. so a partner may pay for the debts, and then go after the other partners for the portion they were supposed to collect. 
6.3.2.4
partners agree amongst themselves how the business will be managed. all aspects may be included in the partnership agreement.  the agreement may include mechanisms for how to deal with disputes by choosing an independent third party to help resolve.  Agreement should include - how much time each partner must devote to the business - what responsibilities of each partner are - what happens if a partner becomes too ill to work. 
6.3.2.5
partners agree who receives what portion of the profits. only 1 arrangement is not allowed, which is that a partner doesn't get any profits. a partner must have some share of the profits, no matter how small. partners earnings are considered income and are taxed as such. doesn't matter if person gets money then reinvests it in the company. 
6.3.2.6
partnership is "fragile" form of ownership. can be terminated by agreement of partners, bankruptcy of business, accomplishment of objective, or by death or bankruptcy of one of the partners. 
6.3.3
limited partnership allows partners to invest in business, but not manage it. 
it differs in the liability and debts and in the right to participate in management.
in a "limited partnership", general partners are solidarily liable for debts, but special partners are liable for debts only to the extent of what they have contributed to the partnership, and is stated in the partnership declaration.  if the amount is not stated, they are solidarily liable for all debts, like a general partner. 
special partners aren't allowed to run the business. they meet periodically with partners to discuss business, but can't take an active role. 
6.3.4.1
advantages: - simple registration - inexpensive to start - profits shared between partners - partners can assist each other - partners pool their talents - quite flexible - simple to dissolve - partners can specialize - enjoyment of personal involvement - limited partnership allows for some limitation of liability
6.3.4.2
disadvantages : partners are liable for all debts and liability is solidary - potential conflict - lack of continuity - difficult to transfer ownership - difficult to recover one's investment - requires written agreement if there is uneven share. partners share profits at income tax rate - restriction for hiring family 
6.4
in sole proprietershop, partnership ; no distinction between owner and the business
unlimited personal liability, but people still use these kinds of businesses. 
these are usually small, because even if they're exposed to debt, it's not enough to really hurt them. if business owes 20-30k, even though they must close the business, most people can come up with the money. but if debts are 500k or 10 million, most people won't take that risk. 
limited partner limits their liability, but general patners have full liability. in england in 1600s, they created businesses to explore canada, so "company" would pay for stuff, not people
if succesful, stuff they found would go to creditors. if ship sank, everyone would lose. 
early example is in 1670 by charles II. business called "the governor and company of adventuerers trading into Hudson's bay". 
6.4.2
corporations are seperate legal persons. corporation can do any activity allowed by law. or articles or incorporation. 
corporation can have debts, own assets, hire people etc. 
corporation can even buy other corporation. 
corporation is separate from the members or shareholders, and this is shown in salomon vs salomon and co. (1897)
in this case, the man who held first mortgage bonds ranked as first secured creditor of the company. court decided individual and company are seperate, and people can sue the company. 
people who set up the company are in no way liable for corporation's debts. creditor can't come after owner to collects debts.  so creditors must take care when lending to corporations. 
we often see corporations go bankrupt, and creditors left empty handed. 
corporation definition (see page 153)
6.4.3.1
startup of corporation is most complex and expensive. to create a corp, owners must prepare application and be approved by government. generally lawyer or notary are used . this approval creates the corporation, several decisions and steps must be taken to get this authorization. 
1)decide to incorporate in federal or provincial law. in canada, there are 11 laws for corporation to be formed (canada business corporations act) in qc, quebec business corporations act. 
power of provinces to create corporations comes from constitution act 1867. province may do this with "provincial objects"( means the geographic scope of the activities). if a federally incorporated business operates in 1 province, doesn't invalidate the terms under which that business was incorporated. 
the decision is guided by "objects" of the business. if company operates in 2 or more provinces, go federal! if stay in qc, go provincial. 
if they go provincial, and which to expand to other provinces, they must get license, except for ontario and quebec, they can expand as much as they want. 
if company from other province wants to set up in qc, they must pay seperate fee to government. 
company registered under cbca, can go anywhere in canada. provincial governments can't restrict companys registered federally. but federal companies must follow all provincial laws. 
to get a federal incorporation, must file a document called "the articles of incorporation". shows details of the proposed corporation, and those who asking for business to be incorporated. can be filed by -over 18 years of age - sound of mind - not a bankrupt. also states where the head office will be located, and who the directors will be. 
after documents are submitted, and fee paid, if documents are properly filed, government issues certificate of incorporation. 
for quebec incorporation, it is the same. 
laws recently changed, but old corporations are still protected under the old laws. 
2)corporation must prepare internal rules (by-laws). states how company borrow money, issues bonds or debentures, elect directors, hold meetings of shareholders. by laws proposed by board of directors, and approved by shareholders. any changes require shareholder approval .
3) a corporation must register a head office in canada, in quebec, must have office in qc. its where important documents of the corporation are kept. these include - articles of incorporations and by laws - certificate of incorporation - any shareholder agreement - minutes of meetings - register of the company's shares - official company seal. 
4) must select a name : -cannot be misleading - must not be same or similar to another company - must not invoke a relation to a goverment body, educational institution - professional association - or non profit corporation  
government has list of all companies, and makes sure they're not similar. it may have a number as its name. if company is subsidiary of another foreign company, they add (canada) to the end of it. or "of canada" or "canadian". 
6.4.3.2
1) ownership results from purchase of shares. must be at least 1 class of common shares, and they may have preferred shares. all matters are voted by shareholders (1 share =1 vote) most matters are just majority rules, but some require 2/3. 
shareholders receive dividends. dividends may be monetary, or more shares. 
company doesn't have to give dividends. 
but then shareholders can chose to have the board of directors changed. 
no par value shares means there is no value that was set for the shares by the company. 
dividends are taxed twice, once as income for the company, then as income for the shareholders. 
company issues preferred shares as well. guaranteed a dividend, before dividends to common shareholders. dividends can also be cummulative (if 0 one year, next year you get double) . may also share in the profits after dividend is paid to common shareholders. preferred shares can sometimes be converted into common shares, they can have their value repaid by the company, do not have voting rights. but if there is no dividend paid, they can usually vote. 
shares in canada are referred to class a and class b. 
2) transfer of ownership is quite easy. owners are the shareholders, and they can sell their shares whenever they want. this makes it easier to raise capital . they may always issue more shares, but this can dillute the other shares. 
can also issue preferred shares, but dividends to common shares decrease. 
any company who wants to sell securities, must file a prospectus, this prospectus sets out in detail the nature of the business, financial results in recent years, names of major shareholders, directors, officers, special contracts, lawsuits against them that haven't been settled. this is so investors can make informed decisions. 
company can borrow a lot of money. but often they will have to give lenders a security. a debenture is a guarantee to repay the creditor. a bond gives greater security, because it gives a pledge or a mortgage on company's assets. 
6.4.3.3
person who invests only risks what they put into the company. this is a "corporate veil". but corporation still is liable for all it's debts. 
shareholder is liable if -they promise to contribute capital, then don't - if they participated in fraud against company (use funds for personal use) - if shareholder starts business to intentionally avoid responsibility and commit fraud to another.
-if they do things then owe money, THEN start the corporation. 
6.4.3.4
shareholders own, but do not manage company. they elect board of directors, and are mandataries of the affairs of company. in order for shareholdrs to acquire power, they must restrict power of board of directors. 
federal and provincial law requires meetings of shareholders. must have a meeting in the first 18 months of corporation, and then every 15months. they must notify shareholders of meetings. 
1) in small company, board of directors may be the few shareholders of the company. or if only 1 shareholder, they may not have a board of directors. if there are thousands of shareholders, there may be 10 or 20 people to hold office on b.o.d.
must be human beings, full age, not bankrupt. if a director signs contract, who doesn't meet requirements, doesn't automatically nullify the act. 
not obligated to hold shares. if they want to distribute shares to the public, must be at least 3 directors, 2 of whom are neither officers or employees. must have at least 25% of b.o.d. canadians. 
2) directors must -act honestly and in good faith and - be diligent, and have fiduciary duty. 
may be found personally liable if - mix personal property with the company, using company property without permission - failure to disclose any conflict of interest - failure to disclose dealings with the company - for up to 6 months of unpaid wages to employees - any payment of dividend that would harm the company - for the difference between (shares they issued) and the actual price of these shares
except for these, directors can't be held responsible for losses. even if they make bad decisions, they aren't liable. 
3) distinction between policy making and enforcing
board of directors create policy, then CEO CFO enforce the policies. officers are appointed by b.o.d. 
like b.o.d., officers aren't held liable, unless they do the same things as b.o.d. ^^^
4) shareholders can take over man agement with "unanimous shareholders agreement". also contains other provisions discussing how corporation should be managed. they then become liable for the same things as the b.o.d.
6.4.3.5
profits belong to the corporation, and corporation can decide what to do with them. the exception is preferred shares who must receive dividends. decision to issue dividends is left to b.o.d.
6.4.3.6
life of company is perpetual, continues even in death of shareholders. shares are an asset, and are passed on when owner dies. corporation lasts until shareholders decide to break it up. can also be terminated by bankruptcy. 
advantages : creates seperate entity - limitatin of liability - easier to attract good managers - easy to obtain financial support - long life - easy transfer of ownership- can be incorporated under federal or provincial law 
disadvantages - more complex form and financial structure (requires lawyers ) - expensive to start - must report to government - lack of shareholder participation and interest - double taxation to dividends - difficult to keep operations secret  

7.1
employment contract> 2 broad areas
1.individual contract, agreed to between employee and employer
2. collective agreement, between employer and group of employees, (union, brotherhood, syndicat). several members meet with employers representatives 
> decide and agree on terms and conditions.
7.2.1
individual: contract governed by civil code of quebec. also, quebec labour standards act and quebec charter of human rights and freedoms are important. 
other important laws are act respecting occupatioal health and safety, act respecting industrial accidents and occupational diseases, pay equity act, and employment equity act. 
7.2.2.
civil code defines and outlines what constitutes a contract, such as term, form, renewal termination, restrictive covenants and non compeitition clauses. set out in articles 2085 - 2097. 
7.2.2.1
article 2085 states elements such as : 
1. subject to all general rules of contract
2. bilateral: requires both parties to undertake something for the other. 
3. requires work to be done continuously until end of contract. 
4. work must be done according to instructions and under direction of employer > requires employee to be subordinate. 
5. employee must personally carry out the work, can't delegate work.
6. contract for limited time > if it was forever, it would be slavery.

7.2.2.2.
may be for fixed term or indeterminate term. 
if for fixed term, it has a clear termination date. when date arrives, contract is ended.
if work is done before termination date, cannot fire employee. must come to agreement with employee to let them go. 
if indeterminate (does not mean unlimited). contract wil continue until it is terminated by one of the parties. (must gives notice to other party). 
if employer wants to crate a "pause", he can lay them off, but not longer than 6 months. if they want to terminate it, they must give proper period of notice. 
7.2.2.3
no specific form. may be verbal or written. may be formal letter written by employer, or in contract form. law lets the parties figure it out. 
7.2.2.4
employers obligation is to allow employee to work, pay them and make sure work is done safely. 
employer can insist that work be done in a certain way, if employee does not follow rules, employer can discipline them. discipline usually begins with verbal and then written warning. penalties can be suspension without pay. transfer from one position to another, or demotion. ultimate punishment is to fire employee. 
employee who behaves in a dangerou  way can be termianted on the spot without notice. ex: starting fire in the plant, smoking in the wrong place, damaging equipment, stealing from eployer, fighting with employees, falling asleep, staying away fro work without notification. this is called "dismissed for cause". 
employee is obliged to work carefully, promptly, and as best as they can, be honest with the employer, loyal, not give away confidential info, unless it is whistle blowing. 
after a certain amount of time, employee doesn't have to keep confidential info. can't give away info about reputation/private life of individual, or things restricted by non-competition clause. 
7.2.2.5
not uncommon for employee to sign agreement so they don't reveal confidential info. may state that employee can't work for another company in same business, can't set up new business in same field, these are called "non competition clause" or "restrictive covenants" . (covenant = agreement). 
this may mean employee can't work in their particular field, and this is considered acceptable, as long as it is not unreasonable. 
reasonableness depends on terms of time and space. can't cover too long a period, or too big of a geographical area. 
if employer fires employee without good reason or forced them to quit, non competition clause does not apply.  
7.2.2.6
after contract finishes, it is understood that contract is over. if employer or employee does not object, employee continues to work for at least 5 days, contract is renewed under same terms, but indeterminate term. there is no notice to terminate the contract, but must be done in a "reasonable amount of time". depending on the type of work, the amount of time for the notice may change. But based upon the Labour standards act, there are minimum periods of notice. 
if job is specialized, another job may be harder to get, so time of the notice may increase. 
if business is sold or legal form changed, employees are not terminated. simply the owner changes, and they take over responsibilities.  when contract of employment is is terminated, employer must give employee "certificate of employment".  no information on the performance must be in the document. 
7.2.2.7
employee and contractor is not the same. employee works under supervision of employer. contracter undertakes a job for a client. nature of work is different from employee/employer. work to be done is identified, price established, and parties agree on a contract of enterprise or contract for services. 
differences between the two are 1. subordination and control; employer controls how work should be done, but contractor controls how work should be done, contractor controls the job. 2. employer owns and provides tools to employee; contractor owns his own tools. 3. employee makes money by working more; contractor can be more efficient, take less time. 4. if employee takes too long, employer bears the cost; if contractor takes too much time, contractor suffers the loss. 
when employee is paid, money is deducted for tax. contractor is paid in full. 
7.2.3
quebec law provides minimum conditions for work, which apply to most employees in the province. not to senior management. minimums include : wages, hours of work, vacations, statutory holidays, breaks etc. declared to be of " public order". 
it is illegal for anyone to agree to be paid less than minimum wage. 
7.2.3.1
every year goverment reviews minimum wage to see if it needs changing. as of may 1 2013, minimum wage was 10.15$ per hour, and if employee gets tips, it is 8.75$. 
wages are paid cash, cheque, direct deposit. must receive a pay slip. 
nothing must be deducted unless required by law. 
wages must be paid in intervals of maximum 16 days. management no more than 1 month. 
any part time employee must be paid the same per hour then a full time who does the same job. any tips are exclusive property of employee. employer can't tell then what to do with them. employer must keep track of it for income tax purposes. 
7.2.3.2
regular work week is 40 hours. anything more is 1.5 hours . employee may ask for overtime to be paid in "leave". leave must be taken in the following 12 months. 
employee considered to be working when : available at place of employment waiting for work, during breaks permitted by employer, travelling for job. 
if employee comes to work but can only work less than 3, they are paid for 3 hours regardless.  referred to as "call-in pay" . 
employee can refuse to work more than 4 hours after regular daily working hours, or more than fourteen working hours per 24 hour period. 
7.2.3.3
employee is allowed to be absent and not worry about losing their job. employee is entitled to vacation pay , based on their gross wages during the past year. 
vacation is determined by length of time they worked for that employer. based on a "reference year" which runs from may 1 to april 30 each year. 
if employee worked for less than one year, they are entitled to 1 day  for every month of work . maximum allowed by law is 10 working days of vacation. 
employee wo worked for 1-5 years, is allowed 2 weeks. more than 5 years is 3 weeks. employers can give more time, but not less. 
employee must know date of the vacation at least 4 weeks in adavance. must take vacation within 12 months of the reference year. 
employee who gets 2 weeks or less is given 4 percent of money earned in the reference year. employee with 3 weeks gets 6%. 
7.2.3.4
government declared several holidays: 1 january , good friday/easter monday, monday before 25 may, 24 june or 25th of june, july 1/2, labour day, thanksgiving, 25 december. 
employer must pay 1/20 of wages earned in the 4 weeks before the holiday. 
if employee works on holiday, must be paid extra, or given another vacation day instead, within 3 weeks. if employee is on vacation during a holiday, they are given an extra day of vacation.  to benefit from a holiday, cannot miss the day before or day after holiday. 
7.2.3.5
employees are allowed 30 min for every 5 hours of work and at least 1 day off per week. 

7.2.3.6
employee can miss work, but must give notice, for these reasons : - must have 32 consecutive hours of rest each week - meal break - sickness or accident leave (after 3 months of service, employee can request up to 26 weeks of unpaid leave). - famly responsibilities (up to 10 days) - one day paid for death of immediate family member - one day unpaid for other family member. - five days off for birth (2 days paid, 3 days unpaid). 
7.2.3.7
employee can take maternity leave for 18 weeks, unpaid, which begins no more than 16 weeks before expected date of birth. employer must be notified for beginning and ending of leave. employee then returns and is entitled to any wage changes. 
7.2.3.8 
parents of new child can leave for 52 consecutive weeks, unpaid. but can get money from the government. if employee doens't return, considered to have resigned. 
7.2.3.9
employees should not work in a harsh working environment, and employers must do what they can to put a stop to it. 
7.2.3.10
(check page 230)
no notice necessary if contract has expired. no noticed needed if they are fired for fault. 
employers prefer not to have employees work during the notice period. they pay them for this time instead. and employee gets 4% of wages earned. 
quebec labour standards act created "commission des normes du travail". they make sure employers are following standards, and can collect money from employers on behalf of employees. 
7.2.3.11
if employer wishes to fire employee after 2 years of employment, must give valid reason. in general there are 3 reasons : incompetence, restructuring of business, business having financial difficulties. there are examples of unjustified dismissal. they would have to file a complaint with "comission des relations du travail within 45 days. 
is dismissal is unjustified, employee may be reinstated, or have payment of lost wages. reinstatement is not possible with domestic work, care of a child, sick person, elderly person or handicap person. 
7.2.4

8.1
for an obligation (contract) to exist, there must be 3 requirements : 1. must be at least 2 parties who agree to do something 2. there must be a prestation that is the object of the obligation 3. there must be lawful reason for undertaking the obligation. 
obligations from from 2 ways . usually from contracts, or agreements between people. or can come from acts carried from someone (causing damage to a persons property). 
distinction between legal and natural obligation. legal means you're breaking the law by now performing an action (paying money owed). but a natural obligation is something that is moral, but not illegal. 

8.2.1
most common source of legal obligation is with contracts.  obligations arise out of contracts. if A sells car to B for 1000$, obligations are to pay 1000$, and to give car to B. 
contract is bilateral agreement since both parties agree to perform certain acts. since parties are bound by law to perform the agreement, contract can be considered law. if contract is not precise enough for a certain problem, we refer to the civil code. 
8.2.2.
civil code identifies several types of contracts. contracts usually have 2 parties performing obligations, but often one parti will perform with nothing in return. 
contracts of adhesion: contract is drawn up and only choice is to accept or not enter into contract ( airline ticket)
contracts by mutual agrement : both parties discuss and agree on all conditions
synallagmatic or bilateral contracts. both parties agree to perform obligation 
unilateral contract: only 1 partie undertakes obligation (give $ to charity)
onerous contracts : party receives something then pays something.
gratuitous contracts. one party does something for the other, but receives nothing in return. 
commutative contract: parties know how much each has to pay, and what they will receive. 
aleatory contract: obligations are uncertain until a later date. 
contracts of instantenosu performance : one time discharge of obligations 
successive performance : party does obligation for regular basis and gets paid regularly 
consumer contracts : a natural person acquires for personal use some property. 

an agreement may be a blend of several contracts. 
8.2.3
contracts are entered into voluntarily. there must be a clear meeting of the minds (consensus in idem), both parties clearly understand their obligations. this meeting takes place in negotiations. one party offers something, the other party accepts it. if they both agree, contract comes into existence. must make distinction with legitimate offer and invitation. if legitimate, it only requires acceptance to create the contract. if there was only an invitation, then person can accept it or refuse it. 
	offer: clear, precise, firm proposition showing intention to enter into contract. 
an offer will exist when there is specific merchandise offered for sale. an ad in a newspaper is simply an invitation to make an offer to the merchant. in quebec merchant has right to deal with anyone. merchant must have merchandise that is advertised. there are laws that govern misleading ads and misrepresentation. 
	once offer is made, acceptance creates the contract. any changes made to offer must be subject to acceptance. 
"a contract is formed when and where acceptance is received by the offeror"
if people are taling in a room, contract is made where they are. if people are on phone: offerer in london, and offeree in montreal, contract is made in london. 
8.2.4
civil code states that elements required for contract are " 1. an exchange 2. of consents 3. between persons 4. having capacity to contract 5. in any form unless a special form in required 6. a cause 7 an object. 
8.2.4.1
consent may be express or tacit. express is when they clearly state something. Tacit is with their actions. 
8.2.4.2
contract comes into existence when acceptance of offer is received. if offerer states a time to accept contract, cannot revoke it before that time. if acceptance doesn't correspond to offer, not a real acceptance. but can be considered as a counter offer. 
silence cannot be interpreted as acceptence. promise to enter into contract is not the same as acceptence, but if they promise to enter into contract, cannot then refuse. 
8.2.4.3
consent must be given freely and willingly. must be no pressur eon person. this will nullify the consent. the defects of consent (which make contract invalid) are error, fraud, fear and lesion
Error: not when person buys something then doesn't like it, or thinks they are buying something valuable then turns out to be worthless. only when persons are sincere, and entered into contract under false pretenses. 
fraud: when a person tricks another into entering into a contract. when seller doesn't divulge important information
fear: if person uses threat of fear or violence, contract is annuled. 
lesion: if you take financial advantage of someone. only can be used by persons wh do not have full legal capacity. if seller over charges a minor, or if minor later realies they cannot afford an item. 
8.2.4.4.
parti must have legal capacity to enter into contract. minors and people under protective supervision are legally incapable. 
(see page 274)
8.2.4.5
person need not divulge why they are entering into a contract, but if it is illegal, contract can be annuled. 
8.2.4.6
contract results of juridicial operation, like a sale, lease, exchange. if it is something illegal, contract can be annulled. 
8.2.4.7
contracts sometimes must have the right wording, if they don't, they can be annulled. 
8.2.5
contracts annulled can be absolute annulity, or relative annullity. 
8.2.5.1
anyone can say that a contract should be absolute nullified. if contract is against public order (selling body parts), even if a party agrees to it, contract can still be annulled. 
8.2.5.2
only someone involved in the contract can invoke relative nullitty. if both parties still agree to the contract, it can continue. 
8.2.5.3
if contract is null they must return all things that were exchanged, as if contract had never existed. 
8.2.6
there are rules to assist people in understanding contracts 
for example : -even if words can be interpreted in different ways, court will try to decide what was understood by parties when entering into contract. 
- history between parties must be examined when interpreting a contract 
- clauses must be interepreted with other clauses in the contract 
- a clause must have an effect, otherwise it wouldn't be in the contract
- words having different meanings should be interepreted according to the contract. 
- if there are doubts over the meanings of obligations, court favors the party that agreed to the contract, rather then the one who wrote the contract. 
- incidental (non expressed) associated obligations must be considered by the courts. 
- an external clause binds all parties except when the adhering party could not have known about it. 
- an illegible or incomprehensible clause is null, unless it was explained. 
- an abusive clause is automatically null. 
- an annulled clause does not render the whole contract invalid. 
8.2.7
parties must fulfill their part of the contract, if they don't, creditor has right to : 
-force performance at debtors own cost
- have contract annulled by resolution,  or cancelled by resiliation, which means the contract never existed or the contract stops existing. 
- reduce his share of the obligations
- refuse to perform his share of obligations 
- hold debtors property till they finish their obligation
8.2.8
before any action is taken against debt, debtor must be placed in default by : 1-contract itself 2. by extrajudicial demand, where creditor sends letter to debtor 3. operation of law, where debtor fails to perform duty, or is unable to perform it. 
if creditor files a legal action without notifying debtor( placing them in default) debtor can still perform obligation within reasonable time. 
8.2.9.1
damages that arise from debtor not performing duties can be attributed to the debtor. 
8.2.9.2
possible to seek future damages, if they are certain to take place. ex: if employee is fired, they sue for the wages they lose becuase they know it will take x months to find a new job. 
8.2.9.3
[bookmark: _GoBack]failure to perform can result in punitive damages. 
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