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Danilo Zolo's argument with respect to the Nuremberg tribunal are summed up in his  three main criticisms of the Nuremberg Tribunal which are that the tribunal was more political than legal, the out-come of the tribunal was pre-determined and violated habeas corpus since the principle of equality before the law was violated because the Allies selected the officials who would receive certain punishments through arbitrary criteria such as their military rank or political status under the Nazi regime and the rule of law was also violated. Zolo's third criticism of the tribunal was the philosophy of the punishment that was evident in it through expiation and retribution that was shown throughout the tribunal. Zolo argued that the only goal of the tribunal was to punish the Nazi's for their aggressive warfare  against the Allies and Zolo also claims that punishment was the only effect that the tribunal had. Otto Kirchheimer had four criticisms of the Nuremberg tribunal and they consisted of the sanction of legal order and the  laws in the tribunal being retroactive, pre-judicial court decisions and how the tribunal had many characteristics of a show trial such as declaring all the evidence of the defence inadmissible, binding orders and necessity in which he stated that only low rank soldiers had to follow order in fear of repercussions , and he also criticized the fact that the Nazi officials were being charged on new crimes that the Allied forced had also committed and in some cases even more aggressively than the Nazi regime itself, he used the term Tu Quoque which is Latin for “you too” to describe this issue. 


What were the defence arguments against the justice of the Nuremberg Tribunal and the charges against the accused, and what is Kirchheimer’s evaluation of each argument?

· The defence arguments or as Kirchheimer called them “rejoinders” were (1) The sanctions of legal order, (2) Binding orders and necessity, (3) The prejudicial court, and (4) Tu Quoque. In response to the first defence argument that was brought up, Kirchheimer states that although the crimes that the Nazi's were committing were legal under the Nazi regime, this defence cannot be used because the crimes do not have legal validity because these crimes were inhumane.  Kirchheimer claims that the Nazi law that allowed  the crimes to occur clearly violated the international principle of minimum standards and therefore it could not be used as a defence.

· In regards to the second argument, Kirchheimer claims that only the low rank soldiers had to follow orders unconditionally because their survival would be at risk if they did not, while higher level soldiers and command relations were not forced to follow formal rules and regulations and had more freedom in regards to how they achieved the goals of their organization.  He also argues that only when the regime became desperate and nearing defeat would it react harshly to any deserters, but since these Nazi officials could have left the regime earlier and decided not to then they cannot use binding orders and necessity as a defence. 

· The third argument by the defence discusses the prejudicial court and the notion of the outcome of the tribunal having already been decided before the tribunal had taken place. This defence falls within the category of victors justice and aims to label Nuremberg as a show trial merely for propaganda purposes which is what the USSR would have preferred the tribunal to be used for. Kirchheimer argues that in  all political trials the  successor regime trials are a form of victors justice and basically downplays this argument by the defence. He also claims that even if an indigenous German tribunal had been set up with a mix of neutral judges, the outcome would not have been different. 

· The 4th argument by the defence was the the Allies were guilty of some of the same war crimes that the Nazi regime had committed and the defence of Tu Quoque was raised. Kirchheimer raises the claim that the Tu Quoque argument could be raised against any type of terrestrial justice  and also states that judges who decide the trial will have to way this defence before him but the defence should not rely on a fearless judge to implement this objection because judge only has one job and that is to sentence who comes before him. 

· My opinion on the Nuremberg tribunal is split because although I believe it did have some characteristics of a show trial and that it was used as propaganda by the Allied forces, it still helped create a precedent that is still relevant to this day. International tribunals have taken place for the former Yugoslavia and for Saddam Hussein after the Iraq war and had it not been for Nuremberg then these tribunals would not have occurred.  Nuremberg, to me has a positive legacy and the greatest achievement of Nuremberg was that justice trumped retribution in that not all of the Nazi officials were summarily executed and only a select few top officials received the death penalty. Nuremberg was a political trial that did have some characteristics of victors justice but as said by Kirchheimer, victors justice occurs in many successor regimes. Recently we have seen examples of successor regimes exerting victors justice in both Egypt and Libya in the trial of Hosni Mubarak and the son of the slain former Libyan leader Muammar Gaddafi. In my opinion the Nuremberg tribunal was a political trial that has clearly had an enduring legacy that is marred by both positive and negative elements because many powerful countries that commit war crimes such as Britain and  America will never face an international tribunal for the war crimes they have committed while the leaders of weak states most likely will. 
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· Jeremy Waldron argues that the U.S  in regards to the torture its forces have committed in Iraq, Afghanistan and Guantanamo Bay should not be given a pass and that no sympathy should be considered for their actions and that 9/11 is not an excuse for the US to bypass international law against torture. Waldron does not believe that everything has changed after 9/11 and argues that success in protecting the US relies more on good intelligence than on brute force.  He argues that no precise definition should be given to torture because that would give lawyers something to work around, for example in the Bybee Memo torture is defined as severe pain or bodily harm that causes death or organ failure, the US forces could argue that they only electrocuted the detainee and did not kill him or cause organ failure. A precise definition on torture would lead to the creation of a loophole, which could be used by some countries to defend their inhumane treatment of prisoners. Waldron argues that a legal prohibition is only as strong as the moral or political consensus that supports it and torture prohibition is clearly lacking both of these consensuses in the US right now due to the high state of fear and horror after 9/11.

· Ways law is used... & consequences:

· Waldron claims that once the prohibition against torture is abandoned then it will lead to other extremes. For example, he draws the red line at torture because what if the means of torture evolves from inflicting severe pain on the terrorist to torturing the relatives of the terrorist or from raping the terrorist to raping the relatives of the terrorist, that was his response to the hypothetical question posed by Harvard Law Professor Alan Dershowitz, a man who suggest torture warrants, in which the Professor discussed the hypothetical of torturing one person who knew where the 9/11 bombing would take place in order  to save the lives of thousands.  Waldron says that the line should be drawn where the law requires it to be drawn and where human rights tradition has always had it drawn, at torture. Waldron claims that Dershowitz's  hypothetical scenario is far fetched because rarely is the torture of one person going to lead to such a big discovery, instead torture usually elicits small piece of information that need to be accumulated with other pieces of information in order to lead to any significant discovery. 

· “ If in this way the rule against torture changes from a matter of shining principle in the “Global Bill of Rights” to become a technical matter—a maze of counter intuitive lawyers’ definitions, exceptions, and provisions for derogation—then we would lose our sense of international law’s ability to confront the horrors of our time clearly and decisively. Law’s mission in these areas is much more vulnerable to demoralization than it is in domestic law, where people have learned to live with a gap between legal technicality on the one hand and the clear demands of morality on the other.” 

· risk losing all the ground we have made since WWII in condemning those who torture POW'S and outlining them as outlaws.

· The expressed willingness of one very powerful state to subject itself to legal restraint where its interests are most gravely at stake sends a message that international law is to be taken seriously.  But the abandonment of the archetype by such a state sends a message too—that international law may be of no account if even the most powerful regime, the one that can most afford to sustain damage, is willing to dispense with

legal restraint for the sake of a tactical advantage. 

· Some may say that America's moral leadership in humanitarian and international law has taken a hit these past few years but if it were to put itself so far beyond the pale of international humanitarian and human rights law as to permit torture or something like torture as a regular feature of state practice, then there might be no way back to that position of leadership. If America were to go through with this use of torture then it sends a message to all other countries that international law can be bypassed as long as it's in the states interest. Regimes will torture people and use what the US has done as a justification. Administration’s attitude toward torture might well deal a body blow to the normal mode of operation of human rights law. 

· Bush Doctrine came to exist in 2002 after his National Security Strategy.

· Anghie's basic argument is that pre-emption, as articulated and acted upon by the Bush doctrine and the example of Iraq, resurrects a very old set of ideas that were articulated at the beginning of the modern discipline of international law. The reemergence of these themes disturbingly illuminates the imperial dimensions of international law, and the enduring impact of imperialism in the international system.

· Antony Anghie argues that if the Bush Doctrine which utilizes pre-emptive strikes as a means of self-defence were to become a part of international law since it rests upon today's realities of terrorist groups and weapons of mass destruction, then it would have to be a right of all sovereign states. He claims that “self-defence is arguably the central and most fundamental right of the sovereign, it would follow that the right of pre-emptive self-defence will be enjoyed by all states. Such a doctrine would surely contribute to enormous instability, given the various tensions that exist between states”.

· Also, Anghie claims that if pre-emptive self defence is part of international law and  that with President Bush having included Iran and North Korea in the Axis of Evil, and since he already attacked Iraq, would these two countries not have the right to pre-emptive self defence since its clear that a war with America is defiantly possible. However, the US seems to reserve this right to pre-emptive self defence for it and its allies only. So, how can pre-emptive self defence be a universal international right if only a select few states get to use it.

· Anghie also argues that third world countries  are excluded from do not have the luxury of pre-emptive self defence but the Bush Doctrine could certainly be used against them by more powerful States such as the US. 

· UN charter says self-defence is an inherent right, but limits it to being attacked but the right of self-defence implies that the State has a right to arm itself, thus why many countries want Nuclear weapons because it's a deterrent as can be seen by US cautious approach to North Korea as opposed to Iraq. 

· He also argues that countries that attempt to arm themselves  with nuclear weapons could be interpreted by the U.S. as a threat which could then result in the U.S. exercising its right of pre-emptive self-defence. Starkly presented, pre-emption in effect purports to create a system whereby states can arm themselves only if they are permitted to do so by the United States.

· Anghie also states that if pre-emption is now a part of international law according to the US, what are the legal consequences that a country faces when it invokes a pre-emptive strike but ends up being wrong, for example why didn't the US face any serious legal repercussions for being wrong about the WMD's in Iraq and therefore being wrong about it being “threatened”. 

· Anghie “. My basic argument here is that the Bush doctrine—which consists basically of pre-emption, the identification and then transformation of rogue states—is essentially imperial in character. It is yet another version of the civilizing mission that, I have argued, has animated the international system from its very beginnings”. 

· Anghie “And when we examine pre-emption doctrine, we might see a similar structure of ideas emerging once again: that is, the right of self-defence is posited as a fundamental right that precedes international law. Yet, when this right is extended to

include pre-emptive self-defence, the right in question is to be limited to the United States and its allies, much as the right to wage “just war” is restricted to Christian states”.

· “Terrorists undoubtedly pose an enormous threat to human rights. But human rights advocates and scholars must surely be wary of a version of human rights that is profoundly shaped by the security interests of the United States. What this and the Iraq example suggest is that human rights have been transformed into a vehicle of imperialism. Thus, it is not only the law relating to the use of force, but also international human rights law that may be transformed by the Bush doctrine: imperialism presents itself as self-defence”. 

· “ Proponents of the U.S. position on pre-emption have forcefully argued that if the UN itself does not adapt to meet new realities of terrorism and, in effect, institutionalize and support the U.S. position on the use of force, then the UN would render itself irrelevant and “go the way of the league of Nations.” Indeed, some have gone further and argued that pre-emption and all it involves in fact advances the causes that the United Nations is concerned about.”

· For scholars interested in the relationship between the Third World and international law, what is evident is the resemblance between the new initiatives that are being proposed by the pre-emption doctrine and much earlier imperial themes. A UN that is transformed to accommodate preemption doctrine will simply become a vehicle of this “new” imperialism, and third-world countries have not been slow to recognize this reality. 

· All this will have serious consequences for the legitimacy of the UN—and this at a time when the UN is arguably more important than ever because the international community must respond to the threats posed by terrorism. These threats can only be addressed on a multilateral basis. Many third world states suffered terrorist attacks, long before 9/11, and are seeking to address the dangers of terrorism in concert with other nations. But the U.S. approach has divided the international community that had previously been far more unified with regard to this issue. 
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- The Bush Doctrine and the Global war on terror has challenged international law in many ways but even before the war on terror, the U.S and NATO challenged international law  after the Cold War by intervening in the former Yugoslavia in order to help Kosovo in 1999. Many scholars such as Noam Chomsky argue that the NATO intervention in Kosovo violated many human rights and caused even more death through it's bombing campaign, than would've died had they not intervened.  Although the NATO intervention in the former Yugoslavia was illegal, many people claim that it was the right thing to do due to moral responsibility and this strengthened cosmopolitan law and helped lead to empires law which occurred after 9/11.  After 9/11 the Bush doctrine was established and it is basically the claim by the US that it has the sovereign right to preemption and to invade and wage war against any state it vies as a security threat to it, without seeking UNSC approval or agreement. It used this doctrine to invade Iraq which it claimed was part of the axis of evil and possessed weapons of mass destruction that were a threat to the world. This claim turned out to be false and many consider the Iraq invasion a war for oil and foreign investment.  The Bush doctrine has set international law and human rights back very much. 



Jurgen Habermas: war that violates international law is still illegal even if it leads to desirable outcomes such as removal of dictator. “Instead the neo-conservatives make a revolutionary claim: if the regime of international law fails, then the hegemonic imposition of a global liberal order is justified, even by means that are hostile to international law”.  

· after end of WWII, the UN removed the jus ad bellum (right to wage war) for States. “and placed the sovereignty of individual states under new limits, thus taking a first decisive step on the path toward a cosmopolitan legal order. That core mission is now more crucial than ever before”.

· US violation of international law sets a disastrous precedent for the superpowers of the future.  Habermas claims war was illegal, no case of self-defence or UNSC resolution, so US bypassed the UNSC.  US had already stated that it would pursue a war with Iraq, with or without UNSC approval, didn't care for international law, deemed is superfluous, only tried to use international law in order to gather coalition of the willing and have more support for the war in Iraq as well through the population.  

· “ Nor does a comparison with the intervention in Kosovo offer an excuse. Of course, in the case of Kosovo too, there was no authorization by the Security Council. But three circumstances of the intervention there offered legitimation after the fact: First, the intervention aimed at the prevention of ethnic cleansing, which was known at the time of the intervention to be taking place. Second, it was tasked with fulfilling the provision of international law for emergency aid, addressed to all nations. And finally, we can refer to the undisputed democratic and rule-of-law character of all the members of the acting military coalition.” 

· “ Wars that make the world better need no further justification. From this point of view, at the minor cost of some collateral damage, they remove undisputed evils that would survive under the aegis of a powerless community of nations. Saddam pulled from his pedestal is a sufficient argument for justification.”

· “There is no way to avoid the question of how to justify the war as a whole. The crucial issue of dissent is whether justification through international law can, and should, be replaced by the unilateral, world-ordering politics of a self-appointed hegemon”. 

· “A state that sees all its options reduced to the stupid alternatives of war or peace quickly runs up against the limits of its own organizational capacities and resources. 

It also steers the process of political and cultural negotiation down a false track, and drives the costs of coordination to dizzying heights”. 

· “There is no sensible alternative to the ongoing development of international law into a cosmopolitan order that offers an equal and reciprocal hearing for the voices of all those

affected. The world organization of the United Nations has so far not suffered truly

significant damage. Insofar as the “small” member states on the Security Council refused to buckle under pressure from the larger states, it has even gained in regard

and influence. The reputation of the world organization can suffer only self inflicted damage: if it were to try, through compromises, to “heal” what cannot be healed”. 
· Richard Falk:  After Cold War shift from world security to world economy becoming top issue, globalization increased but after 9/11 shift from globalization to focus on terrorism. However this view is bias because adopting stance of US government, not all countries facing same type of terrorism as US, Israel and Russia  are facing resistance in Palestinian Territories and Chechnya, but you can't group resistance to end foreign occupation and resistance for self-determination together . Due to US global war on terror, human rights has suffered mainly through unlawful detention, torture and treatment of prisoners.  America claims that those who are not on its side in its fight against the terrorists, is therefore in the side of the terrorists, and this view that was predominetley endorsed by Bush after 9/11 clearly infringes upon the sovereign right for states to remain neutral in relation to sovereign war.  US hasn't been consistent in its position in the 1990's it was the leading power for human rights reform and had it at the top of its agenda but after 9/11, its focus shifted to security, and its reponse to 9/11 has set human rights back because US is using cosmopolitan law to justify its geopolitical goals. 

· Falk says that US had  legislation dealing with counter-terrorism  after Oklahoma city bombing and this response was aimed at international sources of terrorism and not domestic sources, unlike the British response to the 2005 London bombings where Britain focused on domestic terrorism. 

· During the cold war many of the abuses that were committed then sort of the same abuses happening after 9/11.  

· 9/11 served as political cover and support for US to reach its global security and geopolitical goals. US had moral support, claimed it needed to do whatever it wanted in order to make Americans feel safe, including violation constitutional and international law in the name of national security. 
· DAVID HIRSH: Holocaust was a crime against humanity and not just Jews, can never be allowed to happen again. Cosmopolitan law represents a break from international law, values human rights more than state sovereignty.  Some crimes so huge, cannot be business of one state. 
· Gary Bass: America main leader of Nuremberg tribunal, valued cosmopolitan law and putting Nazi officials on trial more than following international law. After WWII is when cosmopolitan law really emerged and started to compete with international law and after 9/11 it has surpassed it in many ways, such as US invading Iraq without UNSC approval and using preemptive self-defence. 
· Jeremy Waldron: US using cosmopolitan law to torture and detain enemy combatants, risk losing all ground gained regarding treatment of prisoners of war.  US most powerful country, can sustain most damage, sends a bad message when it disregards international law and uses cosmopolitanism in order to wage war. Weakens international law. 

· Danilo Zolo: America had a big role in the Nuremberg tribunal and after the Cold war also helped both international and cosmopolitan law progress. The US pressured the the UNSC to create a an international criminal tribunal for the former Yugoslavia as well as a tribunal for Rwanda in 1994. In 1998, the Statute of ICC agreed upon by 120 representatives and it was inaugurated 5 years later. ICC has universal and permanent jurisdiction. However, US isn't even signatory to ICC therefore its president and other leaders can't be brought before ICC to face war crimes they have committed. 


Michael Waltzer's “prudential” reasons:
· Waltzer's argument is that democratic politics are very fragile and that some people argue that nobody can rule innocently and that there will always be political manoeuvres or policy decisions that violate the law. If leaders felt they could face trial for their actions, they could try to hold on to power after the next election and damage democratic politics  therefore destroying the principle of democratic elections and forbidding the populace from voting out who they disagree with. Dangerous path to go down.  Democracy dependent on willingness of incumbents to leave office, absolute justice could damage this. Political responses such as congressional investigations, truth commissions, reparations better than judicial responses. Political leaders not exempt from personal crimes, but political crimes should be treated differently, avoid trials. Political leaders sometimes believe they are acting in the best interests and good of the public such as Bush authorizing torture of terror suspects, not for personal gain.  Says avoid trial, and throw rascals out next elections and repudiate their policies.  Political defeat should be there punishment.

· Hessel: Stephane Hessel would clearly not support the opinion of Waltzer, Hassel believes that if rights are violated, then that prompts outrage. Hessel encourages nonviolence so therefore a trial for presidents who authorize illegal detention and torture would surely be something that Hessel would advocate.  From the Hessel reading it is evident that he would favour  mass demonstrations demanding the political leaders who authorize illegal torture to face trial, whether it be an international tribunal or a domestic court would be up to the people. 

· Jean-Paul Sartre: Responding to the beliefs of Michael Waltzer form the point of view from the Russel tribunal, we surely end in disagreement, Jean- Paul Sartre clearly advocate that a permanent War Crimes tribunal be set up that judges all war crimes by all nations and their political leaders and both denounces and sanctions war crimes. 
