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Law:
is the body of rules made by government that can be enforced by the courts or by othergovernment
agencies

Natural law: whatisrightand moral
Utilitarian's: Laws of measured by the degree of social usefulness. Goodness or happiness
Legal realist: subjective and bias and with the wind

Where dowe getour law?

CONSTITUTION
The charter of rights and freedoms
Governmentis subjectto the law
Paramount-ittrumpseverythingelse
BNA (British North American Act) section (91+92)
91- Lista of what within of federal jurisdiction
Immigration
Fishing
Defense
Banking
Criminal code
Taxation
Telecommunication
Communication
Currency
Transportation

92- Provincial jurisdiction
Health care
Education
Highways and byways
Property and civil rights
License, marriage, divorce

History lesson: hundreds of yearsagoin England. Theirentire constitutionis completely
unwritten, all based on tradition, customs, things that they've been doing the same way for
hundreds of years. These tradition have embodied the constitution. In England the law is based
on how things have been.

Not written: tradition, the party that wins the most votes gets parliament

Tradition that priminister will alternate between Anglophone and francophone

Charter contains o number of rights and freedoms that pertain to anyone thatisin Canada
Fundamental freedoms

Expression
Religion
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Legal rights
Right notto be searched
Not have things taken fromyou
Rightto be presumeinnocent
Right ot be represented by an order
Righttovote and run for office
Mobility
Righttoreceive governmentservicesin English or French

Equality rights
Right notto be discriminated against on
Age
Race
Language

These freedoms are not absolute
There are three
1) Charterofrightsand freedomsonly applies only as against government
2) Section 33, the not withstanding
Gov can override most of the charter if they say that’s what they are doing
Quebec's French language laws- require French first
3) None oftheserightsand freedoms are absolute.
If | have the right to swing my arm where everlwant and punch people
Whatifits my religiontodrink and drive

Freedomsa ndrightscan't be unconditional

Section 1) the rights and freedoms guaranteed by this charter are reasonable that can be justified
ina civiland democraticsociety. There isabalance between social and individual freedoms.

Human rights codes- every province has them to make sure that no one gets discriminated
are laws which say you can not discriminate against people onthese various grounds and you can
not permitsexual harassment
These codes are administered by the panel
Theyinvestigate complaints
Conducting hearing
Resolving those complaints

Why do we have these separate systemto deal with human rights
Concernwasinthree areas

1) Governmentservices
2) Housing
3) Employment

Concernfordiscrimination was forthese areas
The human rights commisionsis easier, more accesable and quicker and more administrative and
lesscumbersome, but unfortunately the human rights commisison have become bloated with
cases andfilesand now are no betterthan the court system. Complaints take years. Its free to the
complaintent, butitisntfree tothe person who been complained about. Do theystill serve avalid
purpose
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Now to make it more controversial, they have expanded theirgrounds. They are going outside,
govenemretn services, housing, and employement.
These unelected, government elected beuracrats are ... creating laws... is that right?

Esreal levon, published danish cartoons, depciting mohamid,

Where else dowe laws from

Case Law/ Common Law/ Precident
Legislation or Statutes

Statute trumjp

Thursday September 30, 2010

Law: is the body of rules made by government that can be enforced by the courts or by other
governmentagencies.

Categories of Law

1) Substantive
Establishesrightsthatanindividual hasinsociety and also puts limits on conduct
The rightto vote, own property, travel are guaranteed and the prohibition of murder, theft
and otheractions that harm our neighbours. These are all examples of Substantive law

2) Procedural
Determines how the substantive law willbe enforced

- Arrest, investigation, pre-trial and court processes both criminal and civil cases

3) PublicLaw
Includes constitutional law that determines how the countryis governed and the laws that
affectanindividuals relationship with government

4) Private Law
Rulesthat govern ourpersonal, social and business relations which are enforced by one
personsuinganotherinaprivate orcivil action

Common Law legal system uses precedent from other past cases. Itallows the partiesto predictthe
outcome of the litigation and sometimes even avoid going to court. Judges try to avoid applying
precedent decisions by finding essential differences between the fats of the two casesif they feel that
the priordecision will create aninjustice inthe present case.

Term 1 Page 5



1)

2)

3)

4)

Chapters4 -5

Thursday, September 30,2010
9:34 AM

Chapter 4 - Intentional Torts and Torts Impacting Business

Atortis committed when one person causesinjury to another, harmingthem, their property, or reputation.
Itisinherently wrongand falls below a minimal social standard. Thisis a fault based scheme of
compensation where the plaintiff must prove the fault.

The law of torts involves private disputes decided in the civil courts
Criminal offenses are pose athreat to society and are differentthan torts
- Wrongful conductis often both acrime and a tort
Breach of contract also needs distinguishingfromtorts. This maynot be inherently wrong, butitdoes
violates contractual relationships and is unacceptable.

Intentional Torts

Conductinvolved wasintended ordeliberate

Assault and Battery (Trespass to Person)
Assault: fear of contact
Battery: actual contact

Concernto business who's employees serve the public. This tortis to recognize the right of each personto
control theirbody and who touches it. VICARIOUS LIABILITY

Apersonwho expressly orimplicitly consents to conduct that would otherwise constitutean assault or
battery ortort in general loses the right to sue.

There are casesin sports where there is consent to physical bodily contact, but excessive violence
constituted as battery. Mike Tyson, Todd Bertuzzi

The consent must be informed consent.

Trespass to Land- goingonto another person's property without having either the lawful right or the
owner's permissiontodoso.

Provincial Occupiers Liability legislationis a case where there is a duty of care owed toanyone whoison the
property (to minors who knowingly disregard signs of caution). Frisbee overthe fence aroundthe electrical
facility.

Trespass to Chattels, Conversion, and Detinue (ALL TAKING SOMEONE ELSE's STUFF)
The three torts that deal with the wrongful interference with goods
- Trespassto chattels: directintentional interference causing damage to the goods of another
= Vandalssmashing windshields of cars. They may also face criminal charges
- Conversion: when one personintentionally appropriating the goods of another person fortheirown

purposes.
= Theftofgoodsoracquiring possession of goods through deceitare actionableunderthe tort of
conversion

= Sellingsomethingthatbelongstosomeone else
= The wrongdoerwould pay the marketvalue of the good to the wronged
- Detinue:refusal toreturngoods. Borrowingyourneighbours lawnmower and refusingto give it back.
DETAINING. Since detainingisacontinuingtort, damages are calculated as at the date of
the trial.

False Imprisonment - when people are intentionally restrained against their will and the person doingthe
restraining has no lawful authority to do so.
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5) Malicious Prosecution
- Whenthe defendantof the prosecutionisacquitted of the charge, AND the plaintiff establishes that
the prosecution was motivated by malice and there was no reasonable grounds to proceed with the
criminal actioninthe first place.
= Prosecutors whoignore importance evidence
= Complainants who have lied or manufactured fake evidence

6) Private Nuisance- whenanindividual or business uses property in such away thatit interfereswitha
neighbour's use orenjoyment of his or her property. "when propertyis usedinsuchawayas to
unreasonablyinterfere with aneighbour'sinterestin the beneficial use of hisorherland" - case summary
4.6

- Onlywhenpropertyisbeingusedinan unusual orunreasonable way, and the problem causedisa
direct consequence of this unusual activity
= |tisa disturbance createdfarbeyondreasonable
PUBLIC NUISANCE -" any activity which unreasonably interferes with the publicsinterestin question
of health, safety, morality comfort or convenience"

7) Defamation-is a published false statementthatistoa person's detriment. "derogatory, false, and
published".
If the statement can be shown to be true by the defendantthenit is an absolute defense
Aperson could be a corporation as well.
- ltispossible todefame aproduct.
False statement must be published
Published: the statementhad to be communicated to athird party

Libel, is written defamation
Slander, is spoken defamation

DEFENSE?
If the statementisthe truthor...
The defense of Absolute privilege - which isanything discussed as part of government debate.

Forbusiness people the best defense is called, qualified privilege:

Whenastatementis made pursuantto a duty or special interest, thereis no action for
defamation solongasthe statement was made honestly and without malice, and was circulated
only tothose havingaright to know

The defense of Faircomment. When people puttheirwork before the public, theyinvite public
criticism. If acommentis made by a critic or editorial writer, they must be able to show that
what was said was a matter of opinion, drawn from true facts that were before the publicand
not motivated by malice.

Case summary 4.9

Mediamay act to serve publicinterest.

8) Product Defamation (Injurious Falsehood) - deals with the reputation and value of aperson's property as
oppose tothe individual themselves

TABLE4.1 on page 127 isan amazingresource!

9) InducingBreach of Contract
Involves an employer persuading an employee of anotherbusiness to leave thatemploymentand work for

himorher
- Mustestablish thatthere was a contract being breached thatthe person beingsued knew aboutthe
contractand intentionallyinduced to breach it

10) Interference with EconomicRelations
There has been no breach of contract, but some otherunlawful conduct associated with the complaint
has occurred. Things such as bribery, or defamation. The unlawfulconduct must have intended to
cause harm, andin fact cause harm
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11)

12)

13)

14)

15)

16)

Intimidation
The threat of an illegal activity

Deceit (Fraudulent Misrepresentation)
Involvesthe fraudulentandintentional misleading of another person, causing damage.

Conspiracy
When two or more persons act togetherusing unlawful meanstoinjure the businessinterests of
another.

Passing off
Whenabusiness orproductis presenttothe publicin such ways as to lead the publicto believe that
the productis being provided be another. Knock offs

Misuse of Confidential Information
Wrongful disclosure of . Examplesare...Company trade secrets, customer lists, future
plans- and these disclosuresto competitors can cause harm.
1) Informationwas of confidential nature
2) Itwasgiveninconfidence
3) Itwasmisused bythe personwhomitwas conveyed

Privacy
May take the form of a physical intrusion, surveillance, misuse of image orname, oraccess to

information.

Consentofthe claimant operatesasadefence

Chapter 5 - Negligence, Professional Liability, and Insurance

Negligence involvesinadvertent conduct causing harmto others.
Unlike intentionaltorts, negligence requires that some sort of loss to person or property be suffered.
All fourelements must be established by the plaintiffto succeed inanegligence action.

Element Tests Used

Aduty of careis 1) Foreseeable Plaintiff Test- based on the proximity of the parties, it were

owedtothe plaintiff, reasonablyforeseeablethatthe conduct complained of would cause harmtothe
plaintiff

2) Policy considerations - may negate existence of aduty
Apolicy considerationisusually whenthereisanewsituationanditallows
the systemtolook at cases specially instead of blindly using case law. Policy
considerations may unbind or bind someone to a duty of care dependingon
courts decision.

This policy consideration comes fromthe second part of Anns test, where
once asks, "was there any reason that the duty should notbe imposed?"

Misfeasance - is an unacceptable action which will probably resultinyou
gettingin shit.

Nonfeasance- whenyou fail toact. Unless you have a specificrelationship
with anindividual (lifeguard) thenyou are notrequired to save the life of a
drowningindividual near by

Breach of that duty; | Reasonable person test
breach of the The reasonable person test willvary with whom the individualis thatisin
standard of care question. Adoctorisexpectedtofunction, atleastasfaras medical matterare
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concerned, atahigherstandard of reasonability.

"was the persons conduct up to the standard expected of areasonable person
inthat same circumstance?"

Parents are notvicariously liable forthe torts of their children. BUT, if it can be
established that by being negligent to properly train, control or supervise their
children, the parents may be held liable

Causation 1) Physical: "butfor" test
Where thistestis unworkable, as where multiple causes bringabouta
single harm. In this case, the courts will look for material causation.
2) Legal:remotenesstest
Ourcourts will impose liability only when the defendant could have
reasonably anticipated the general nature of the injury suffered. Liability is
avoidedif the damage is too remote ortoo unforeseeable.

** the duty of care testis used to determine whether dangerto the
plaintiff should have been anticipated, whereas with remotenessitis
the typeofinjuryitself that must have been foreseen.

Damage Referto precedents - hasthistype been recognized by courts as compensable? The
thinskull rule- isthat it doesn’t matterthe extent of the injury, the one liable is still
fully responsible. The crumbling skull rule is where the court recognizesthe pre-
existingfrailties and the award of damages aims at restoring the plaintiff tothat
(original) position.

Liability may be established by circumstantial evidence. Known once as "resipsaloquitur" (the thing speaks
foritself). Inthiscaseitis up tothe defendantto prove thatthey weren't negligent.

DEFENSES

Contributory negligence
Ifitcan be proven, both parties are held responsible

Voluntary assumption of risk
The person assumes the physical and legal risk. The person assumingthe risk (gettingintoavehicle
withadrunkdriver), makesitveryclearthat he or she iscompletely absolving the other party of any
responsibility. Thisis very difficult to do, and these claims are rare

The person who caused the danger must pay compensation to both the victimand the injured rescuer

lllegality
The courts should refuse to entertain alawsuit brought by a party who engaged in unlawful activity.

SPECIAL SITUATIONS

Strictliability
The liability of food handlers, for example, approaches strict liability because extreme care is
demanded by law in light of the potential forillness of contamination
Example) digginga well and not knowingly havingthat well leakinto a nearly located coal mine
shaftand flooding neighbour's property. Havingthat dangerous substance - large amounts of
water/ explosives/ rabid animals... makes one "strictly liable"

The use of the property must be unusual to be claimed as a strict liability.

Occupiers Liability

People who occupy a property have aspecial obligationto people who are injured on their property.
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OCCUPIER, n ot OWNER. So the tenant, nothe landlord.

Invitee: person comingon property forabusiness purpose
Licensee: person comingon property with permission but not for business
Trespasser: person without permission to come onto property

The duty owed to these peopleis high, medium,low respectively.
Children who trespass are owed a duty because they are fucking stupid...

Aninnkeepercanavoid liability by complying with the statue by placing notices at designated
locations

Product Liability
The manufacturer, repairer, assembler all may owe a duty of care to the consumer.
If the product was designed insuch away as to getinto the hands of the consumer without
interveninginspection or modification, then the manufacturer willbe held liable, accordingto the
snail - beverage case.

Businessesthat conductinspections had best be knowledgeable and vigilant.

Productliability cases use circumstantial evidence and itis up tothe defendantto prove that their
there was no negligence

Liability of Professionals and other experts

Youshould probably getliability insurance.
Liability must be based on contract, fiduciary duty, ortort

Contract
The professional will provideareasonable level of performance given his or her claimed
expertise. Professional liabilities are based on the contracts that they have with theirclients

Negligence

STANDARD OF CARE. A professional mustlive up tothe standard of a reasonable person in that
situation.

Accountantsforexample have created GAAP so asto set the standards for their practice - and if
these standards aren't metthen the shitty accountant will be liable.

The level of skill required to be practicing
How thatskill is exercised

The standard of care is easily defined by ones peers.

Tortlaw says that third parties can sue because of a fuck up, eventhoughthe professionalhada
contract with one other. Is the architect of a collapsed building. The accountantwhoreported
the financial statements that were way off to the shareholders?

Yep

Negligent Misstatement
Negligent words may create liability
Example) negligent words causing economiclossis actionable. False financial
statements...
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Todetermine if there was "reasonablereliance" onthe words of a professional...

1) Thedefendanthadadirectorindirectfinancial interestinthe transactioninrespect of
which the representation was made

2) Thedefendantwasaprofessional orsomeone who possessed aspecial skill, judgmentor
knowledge

3) Theadvice orinformation was providedinthe course of the defendant's business

4) Theinformationwasgiven deliberately and not onsocial occasion

5) Theinformationwasgiveninresponsetoaspecificinquiry orrequest

Basically, aduty to be careful exists notonly towards one's clients, but also towards others who may
reasonably rely onthe advice orservice given. The liability may result from careless words or conduct.

Fiduciary duty and breach of trust
Whensomeone is placed with avaluable assetof aclients'in good faith. DON’T ABUSE THIS.

Professional insurance: may be necessary forone to practice their practice. This will cover negligence but
not fraud or breach of trust.

INSURANCE

The industryisregulated by statues

Designed to spread the risk of loss

Insurance can be acquired the brokers or agents

Adjusters:individuals who investigate insurance claims- usually working forthe insurance company

Types of insurance

Liability insurance
- Closelyrelated with torts

- Insurance doesn’t coverwillful acts (intentionaltorts?) such as fraud, theft, arson, or assault.
- Coversonlywheninsuredis atfault

Property insurance
- Coverslossestobuildingand theircontents due tofire orothernamed perils

Business interruption insurance
- Coversthelossesthe business suffers duringthee perioditisclosed down for repairs

Life and Health insurance
- Providessecurity forafamily or business against the death of the insured

YOU NEED INSURABLE INTEREST> you can only collect back the interest you had in whateveritis that was
damaged.
Life insurance isan exception

Shareholders now have insurance interestin assets of corporation

LIMITATION CLAUSES
Ambiguities resolvedin favour of the insured
Courts will apply aninterpretation that favours the insured since it was the insurerthat chose
thatlanguage to use

Contract of utmost good faith
Insured has duty to disclose change inrisktoinsurer.

Failure to notify change has voided policies
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17)
18)

Insureralso has a duty to process claims fairly and can be held liable for withholding
payouts without evidence of suspicion.

Insurersalso provide legal backup with their policies, butthey do not have to provide that
legal supportforirrelevant causes,orcriminal activities.

Subrogation
The right of subrogation gives the insurance corporation, once its paid outaclaim, the right to
take overthe rights of the insuredinrelation towhoever caused the injury orloss. Soyour
insurerwill goand sue whoeverand collect money fromthem. Andifyou've done the wrong
don’texpectthat because the person who's been wronged hasinsurance thatyou wont pay.
Theirinsurance company will come afteryou...

And lastly, the insured can not profit from willful misconduct. Cant burntheirhouse down,
collectfire insurance, and then collectlife insurance from his dead wife.

BONDING
Where abusiness can take a policy out on theirown employees misconduct. (fidelity bond)
Orto provide assurance thatone will upkeep theirside of the contract. (surety bond)

Tortlaw - compensation - not criminal law- CIVILLAW
It's a fault based compensation scheme- not ot be confused with our no fault -compensation-workers comp
and autoinsurance

Afewyearsagoa woman wentinto MacDonalds and ordered alarge coffee and spiltiton herlap and

burned herself. She sued MacDonalds and got 2.9 million dollars

Lawsuitsturn on evidence, not on opinions or what someone thinks somethingisright. Unless you know
whatevidenceisInplayitis hardto make a comment

TODAY IS COURT LAW

Compensates foryou losses and damages. The peoplewho have to compensate the victims are the wrong
doers.

Aform of social policy, but primarily compensation. Wealth redistribution. Take money fromthe bad and
give itto the victims who were damaged

It comes almost exclusively from common law/ case law.

Courtlaw started 100s of years ago in england from the rich folk. They stated,
Don’ttouch me
Ormy stuff (property)
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You had to fitany case within these two torts
Thensomeone said, "lI've been wronged"

Tortlaw expanded overtime and we have cases where plaintiffs were awarded damages for other torts,
False imprisonment, malicious prosecution, deceit, theft, fraud

Allthese torts neededto be "intentional" to be considered.

The tortof negligence wasborn. Holds defendantto the standard of not being careless orwreck-less.
By far negligence occupies alot of all court cases.

The laws reflectsocial change, judges are members of societyso when social values and norms change, the
law changeswithit.

Acouple concepts we need to understand
Tortlaw rests on, is that its always the wrong doerthat has to compensate, asense of blame and fault. If
were goingto orderthatsomeone pay damagestoan innocentvictim, its gonnabe the guys to blame.

TORTLAW IS FAULT BASED. Requiresthatyou find someone to blame
WE HAVE A FAULT BASED compensation for most things.

No faultdivorce

No faultautoinsurance-the imbalance of powerbetween plaintiffs and large powerfulautoinsurance
companies

Workers compensationisanotherno faultscheme. If you're injured all you have to prove isthatyou were
injured atwork. - 75% of work place injuries happen to peoplewho have been working forless than 24
months.

Itis better because more money goesto accidentvictim
No more battles between biginsurance companies and injured victims

In place of that system

Instead of ajudge decided, itisgovernment bureaucrats with formulas
Sowhatis the compensation forfuture lostincome?

Abuseisinevitable

Bi curious liability is when an employerislegally responsible by wrongs committed by its employees.
Who makesth emoney when ecnonmically things are going well.

The business

How aboutwhenthings are shitty?

Who paysthe freight when shitgoes wrong

The business

Deep pocketstheory

Risk managementis whne you have to thinkabout all the measures you will take to avoid getting sued, and
raising yoru costs becauase. Trade off between becoming uncompeititve because prices are too high and
paying millions of dollars fora broken neck

Canyousuein tort lawif there are no damages?
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The answerisnoforthe most part. Because tortlawis aboutcompenation.Soyou if youdon’thave
damages.

1) Trespassing
a. Trespassaccordingtothe law. Defamation- we allow peopleto sue fordefamation. Nominal damages
are paid.

Batteryinthe intentional tort of touching wihtout consent.

TORT LAW -
Tortlaw comes from cases and the burden of proof is on the plaintiff.
1)Intentional --- look at these torts. Understand that the elements are the need to be provento get
compensation.
Wrongful improsnemnt
Trespassing
Slander - defamation
Nuisance
Fraud
Deceit
Convertion
Intentioanl interfecing wit economicrelations
- Allrequire thatthe defendants actions are intended. Not that they are meaningto cause harm, but
they meantto dowhateverit wasthat caused the harm

What would the world be like if manufactures if big companies didn’t need to care about the saftey of their
consumers.

The famous pinto case

They had actually carefully considered moving the gas tanks- the price of recallingand moving. Buttheyalso
looked atsettlingwith all the people fromtheirlosses of families and maimed limbs. They assesed the cost
of both settlingand recallingand chose to settle because it was cheaper.

THE BALANCE IS REASONABILITY
Tort Law

o Aboutcompensation
* Faultbased
= Unlike no-fualt(e.g. Autoinsurance)
- consequences to conduct
- the people who have to pay are the people who caused the injuries
- comes from common law and case law
- the history
o afew hundred years ago in England
two tier: rich landowning aristocrats and then the peasants
rich people make the law
2 torts: trespass to person and trespass to property
Law was rigid in precedents
A judge finally listened and eventually expanded torts
It was intentional torts — the person had to intend to do the thing that caused the harmed

Careless and recklessness, they should’ve known better so it developed the negligence
tort

o Social value and norms change, the law changes with it
- its always the wrongdoer that has to compensate

o fault based lability scheme

O 0O O O O O O
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o no fault auto insurance
o in order to determine the present value of your future lost income, the apply a formula
that is a multiple of current income
o no fault workers compensation
tort law is fault based
require you to find someone to blame
vicarious liability
o that an employer is legally responsible for wrongs committed by its employees
o risk management
damages
o it has to be about money
o figure out an amount of money that you feel is adequate compensation
o even with physical or emotional cases, only write a cheque
you cannot sue if you do not have damages because then you don’t need compensation
o however, tort law should be available where there are no damages
= actionable per se, regardless if there are damages
= you can sue for defamation; nominal damages
= they express that they recognize that there was a wrongdoing but there is no
need to compensation because there were no damages
battery: things done without consent
it is not to punish, just compensate victims for their injuries
all torts are made up of:
o intentional torts
o negligence
if you want to find out what you need to prove in any tort law case,
o find out what they proved in previous successful cases
the burden of proof is on the plaintiff
o if the plaintiff doesn’t prove therr case, then there’s no case
o the defendant doesn’t have to do anything
o Contributory: you can be negligent to yourself ex. Not wearing a seatbelt
o drunk driving
= associety changed, the laws changed
= the host of a party has never been liable in a drunk driving case yet
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Chapter6-7

October-07-10
9:38 AM

Contract Law

Many things rely on contract law, so in orderto look at more specificareas of law, itis assumed thatyou
have a basic knowledge of contractual relationships
For Contract law statute trumps case law

What is a contract

Acontract is an exchange thatis binding (enforced by the law)
o Anexchange of valuable promises thatis enforced by the law
Assumptions for contracts
1. Peoplewillnotenterintoacontract withouta benefit
2. Contractsvoluntarily enteredinto are fair
i. Moreimportantthatyou voluntarily enteredintoit(notby fairness)

Elements of acontract (testto seeif there isa contract, but needall 5)
1. Consensus
i. Did partiescome to mutual terms
1) Offerandacceptance
2. Consideration
i. Value exchanged

3. Capacity
i. Didthe parties have the ability to enterinto acontract
4. Legality

i. Isthe objector considerationlegal
5. Intention
i. Didtheyintendtoenteracontract
1) e.g.Byclickingbelow you agree to enteracontract
2) Isthereasignature
Bartereconomies have no contracts, because the law will not enforce contracts
Governments facilitate contracts because the boost the economy
o Contractlaw isthe foundation of our capitalisticeconomy
o  We need contractlaw for when promises have yetto be preformed
Optionsare contracts
o Optionsare the rightto buy certain things at a certain time at a certain price

Important Terms

Formal contractis sealed by the party to be bound (wax or paperwaferon document)
Parol contracts or simple contracts my be verbal or written (no seal)
Express contract - parties have expressly stated their agreement (verbally orin writting)
Implied contract - inferred from conduct.
o e.g.Depositingcoinsintoavending machine
Valid contract - legally binding on both parties. Enforceable or notenforceable
Void contract- when an essential elementis missingin acontract
o e.g.Nointent
o Notenforceable
Voidable contract - exists and has legal effect but can be ended by one of the parties.
o Sometimesenforceable
Unenforceable contract-requiredto be in writingbutis not
Illegal contract - nota contract because it performs an unlawful activity.
Unilateral contract
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o The offerismade tothe world and acceptance is performance
o e.g.lostdog, $50 forreturn of the dog.
o Frequentlyinvitationsto treat
Bilateral contract
o More common
o Courtsleantowardsthis type of contracts
Subject-to clause - conditions
o e.g.Thisofferissubject-to certainterms and conditions...
Quasi-contracts - exception forservice
Standard form contracts - one sided contracts because of bargaining power (e.g. Your phone plan)

OthersTerms
o Gratuitous
Abscond
Affidavit
Prerogative
Pecuniary
Injunction
Overzealous
Innuendo
Bigot
Afiduciary duty is aor ethical relationship of confidence orrega rding the management of money or
property between two or moreparties
indemnity

o O 0O 0O 0O O O O O

©)

Consensus

How to courts determine consensus?
o Offerandacceptance
= Wasthere an offerand was the offeraccepted? Youhave a consensusifthisistrue.
= Termsmustbe clearand unambiguous
= Offers
O Mustbe communicated, received and understood to be accepted
O Neednotbeinwriting
O Sometimes offercan be implied by conduct
* "TAXI"
o AnadforaTV for $49.99 is not an offer, itisan invitation to treat.
¢ Becausetheydon'thavetosell because they could be outof TVs
¢ e.g.youpickupshampoo at a store ifit was a contract you couldn'tchoose to
buy a cheapershampoo
¢ Offertakes place whenyougettothetill, butnotbefore
¢ Clicking confirm orderisan offerand thentheysendyoua confirmation email is
an acceptance
O Interimagreement-agreement of purchase and sale
= [|sbindingeventhough more formal document will follow
o Offerscancometo anendif:
= Accepted (consensus)
= Rejected (mustbe made anew todo again)
O Couldbeaplainrejection
o Couldbe acounteroffer(stillarejectand creates a new offer)
= Deathorinsanity
O Estateisthelegal personaofthe formeryou. Contract is not terminated, your estate
will perform.
o Contracts are not terminated by death, but offers are
= Revocation
O Mustbe communicated
o Canbe done any time before acceptance
O Musthave an expiry date orbe withinareasonable time
o Whatifyou promise toleave my offeropen?
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1)
2)

4)

= Toleavethe offeropenisacontract?
O NO.because there was no consideration. There was no value to be gained.
o DISTINGUISHBETWEEN PROMISES AND CONTRACTS

Acceptance

Acceptance
o Silence cannot constitute acceptance
= Negative option billing does constituteacceptance
o It'sallowedbecause you already had a contract
o Musthave a mechanismfordeterminingthe price
How do you make the acceptance?
O Unilateral contracts are accepted by completion of performance
O Postboxrule
= Mailedacceptance effective whenand where droppedin postbox
O Suppose your offersaysthatyou have to email me to accept my offer. We don’tknow why and
we don’tcare. THE OFFER
Norton antivirus. Tryto cancel that. You'll need yourordernumber.
Whatifl say - | agree to buy yourthingat the price that will be determined atthis date.
O Itsan agreementtoagree. Which MEANS NOTHING

Consideration

Consideration
O The price oneiswillingto payfora promise (not necessarily money)
Somethingof value needs to be exchanged.
Past considerationis no consideration
o Mustbe exchanged whenthe contractis enteredinto
o Alsoanexample of agratuitous promise
o ltisafterthe act
Consideration must be exchanged when the contractis enteredinto
O Noconsideration where extra pay to dosame work
= e.g.Youalreadyhave a washed car.
* |fsomeone owesyou 1000S and then they say that they'll pay you 5005 today if you release
them fromthe other500S. Is thata contract?
o NO, because you already have that $1000
O Also,common law states thatagreementto take less to satisfy debtis notbinding
Gratuitous promises are not binding
There is considerationin out of court settlements
Quantum meruit
O Mustpay reasonable amountforservice
= Usedforpayingforincomplete services like painting
Sealed documents do notrequire consideration

The doctrine of Promissory estoppels. Whenthree things are satisfiedthenitis binding. Well accepted
in Canadian law.
O Landlordandtenantexample

Legal relationships betweento parties
Promise by one party to not enforce theirlegal rights
Detrimental reliance on the other party
- Whatisdetrimental reliance. Where a party makes a promise and the other party relies onthat
promise toits detrimental.

Doctrine of Detrimental reliance - notas well accepted

1. Promise-chequetodrpresident
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2. D.R.
3. Knowledge
i. Thepersonthatwasrelied uponoughttohave known it would be detrimentally relied on

Repairsare required +landlord
o Landlord would require to not kick out tenants because of not repairing because of promise
Sort of an exception to consideration

Capacity
Minors/Infants (age)

Not bound by their contracts, but adults are
Minors bound by contracts for necessaries

o Food, clothing, lodging and transportation

o Ifaminorismarriedor livingon his/herownthenthereisabroaderscope for necessities.
Minors must repay money borrowed and used for necessaries
Minors bound by contracts of service that substantially benefitthem
Note B.C. Exception

o Infantsact says necessaries +beneficial contracts of service are unenforceable againstaninfant
Minor can ratify contract at age of majority

Executory contract
o Acontract that hasbeenenteredinto butthe minorhasyetto receive any benefitfromitand has
yetto pay

o Anexample of apartially executed contract
Where contracts give no benefit minors can escape even executed contracts
Parents not responsiblefor minor's contracts
Parents may be responsible where there isagency or guarantee or where goods are necessaries.
Guarantee

o  Written commitmentwhereby the guarantoragreesto pay the debtif the debtordoes not
Minormay be liablein tort
Adults cannotavoid protection given to minors protection givento minorsundercontractlaw by suing
intort.
Except where tortarisesindependent of contract

Insanity and Drunkenness (competence)

To qualify for this protection it must be shown that the person could not understand the nature of the
actbeing performed.
Insanity or mental incompetence appliesif apersonsdid notunderstand and if the other party knew or
oughtto have known of incapacity.
Provincial legislation applies to people who are mentally incompetent
Drunkennesstreated likeinsanity

o Mustrepudiate upon becomingsober

o Hesitationto repudiate makes the contract binding

= Don'twaitto getrid of the drunken sharesyou purchased!!!!

Corporate capacity

o Capacity of crown corporations and government bodies limited by legislation
Capacity of enemy alienslimited in times of war
Contracts with foreign governments may or may not be enforceable
Foreign diplomats have immunity
Trade unions have capacity to contract for union activities
Indians protected underIndian Act

Legality

Contracts Performed lllegally
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This canalso include things that are against publicpolicy
Difference between contracts formedillegally and contracts performed illegally
Lawful contracts performedillegally my be enforced
Several possible results when performance breaches regulatory legislation
Illegal contracts areillegal when formed
o Voidandcourts will notassist parties
o Anagreementinvolvingimmoral conductisanillegal contract
o Examples
= Contractstocommita crime
= Contractstocommita tort
= Contractsinvolvingimmoral acts
O e.g.Courtscould notenforce anagreement made with aclientand a prostitute
because itisagainst publicpolicy and considered immoral
= Contractsthatare betsand wagers
0O Insurance contractisvalid whenthereisaninsurable interest
= Contractsin restraint of marriage
o Can'tmake a contract that says | can't marry your sister Stuart, it's lllegal (just making
sure your payingattention.....)
= Contractsthat promote litigation
o Contingency fee agreements permissible because they make courts accessible
o Can'tmake a contract to tell someone else tosue
= Contactsthatobstructjustice
O e.g.Payingcriminalsinjail
= Contractsthatinjure the state
o Selling military stuff
= Contractsthatinjure publicservice
= Contracts between businesses to fix prices or otherwise reduce competition
= Contractsthatunduly restraintrade
O Restrictive covenants must be reasonable

Intention

Parties must have intended legal consequences from agreements
o Goldstandard =signing
Courts will enforce reasonable expectations
Examples
o Statedintention of the parties
= Courtswill enforce stated intentions
o Commercial relations
= Courtswill presume intentionin commercial transactions
o Domesticandsocial relations
=  Courtswill presume nointentionin domesticand social relations
o Social and businessrelations
= Reasonable persontestapplied when social and business relations mix
o Exaggerated claims
= Reasonable persontestalsoapplied

Form of Contract

Verbal contracts binding but writing advised

Where writingis required

Statue of frauds
o Requires writingenforcement of some contracts
o Inforceinsome provinces
Contracts thatrequire writing
o Nottobe performed withinone year
o Landdealings
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O Guaranteesandindemnities
= [|fathird party incurs a secondary liability forthe debt he has given aguarantee
= Anindemnity describesarelationshipin which athird party assumesaprimary obligation
forthe repaymentof the debtalong with the debtor.
o Whengoodssold overspecificvalue

¢ Difference between valid and void contracts
o Valid contractthatis unenforceable
= e.g.Saidverballythatyouwould buyahouse andyoudid itbecomes enforceable
o Voidcontract
=  With same situation and avoid contract you would have to give back the house
o Voidable
= Sometimes enforceable

What constitutes evidence in Writing

¢ Needstobe proofinwriting only of all essential terms of the contract.
o Andmay arise afteragreement
o Andmaybein more thanone document
o Andmustbe signed by party to be charged

Effect of Statute Frauds

e Contractvalid when no writing, butunenforceable
o Courtswill notassistsomeone who has already performed in a contract they could have gotten
outof

Part Performance

¢ When part performance consistent with contract, writing notrequired
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Chapters 8-9
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Factors Affecting the Contractual Relationship

Reasons for Exiting a Contract

Mistake
Misrepresentation
Undue influenceand duress

Mistake
Term

100 mac's, vs. 100 pc's
o Mutually mistaken through no fault of theirown therefore no contract
o Similartonoconsensus
Ifitisa one sided mistake orthe mistake is the fault of one party we still have a contract
Must be an essential termthatis beingargued
Ifitsidentity
o We have a contract if it is not an essential term of the contract then we have a contract. If itis
then no contract
If the terms of a written documentto notreflect the terms that were agreed upon by the partiesthe
courts can rectify the contract.

Assumptions
We enterinto a contract fora house sale

o House burnedtothe ground at the time we entered into the contract
= Nocontract because we are both mistaken thatthe house exists

Misrepresentation

Canbe a statement of opinionif made by an expert
The innocent party has the remedy of rescission if itis available
o Couldhave putaterminyour contract instead of relying on rescission
o Couldgoahead with the contract and sue for damages
Thereisa difference between misrepresentation thatis aterm of the contract and those thataren't
o Ifitisa termyou can sue fordamages or take rescission
o Ifitisnotaterm youcan rescission
You can bring tort Law into contract law (in addition to contract claims) from fraud or false statements
(intentional torts or negligence)
o Fraudulentifyoulie about the paint
o Negligentif there was alettersaying paintwasn'toriginal butyoudidn'treadit
o DON'TMIX UP CONTACTANDTORT LAW!!I!

Side note

Tortlaw looks backwards while contract damages look forward (you must choose what will give you
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more!!ll)

Undue Influence

Goes against the assumption that contracts voluntarily enteredinto are fair
Duress

Privity

Only a party to a contract can have rights or obligations underacontract

How contracts come to an end

Performed orcompleted
agreement
Frustration
a. Deathina service contract (the impossibility of performance)
Operation of law
Breach of contract

Performance

e.g.Supposttodeliver 5000 goldfish but only delivered 1100.
o Have notperformed
o 4900 goldfish does mean performed because itis substantially performed, but you can sue for
damages
Where warranty breached contract still considered performed

Tender

If a personisready, willingand able to perform a contractual obligation and attempts to do so but the
otherparty refusestoacceptit or preventsitthe first partyis taken to have completed its obligation and
the otherpartyisthenrequiredto perform.
Tendering performance

o Endsobligation
When paying using coins there is alimit to how much you can pay using coins
Paymentmustbeinlegal tender
Delivery must be as specified or ata reasonable time and place also some obligations continue after
discharge

Breach

Failure to performorrepudiation
Notevery breach of contract resultsin the right by the other party to discharge a contract
Contracts consist of Conditions (majorterms) and warranties (minorterms).
o Breach of warranty = performance required. Breach of condition =party relieved.
= |fawarrantiesisbreachedthenyou maystill keep the object but usually deduct cost of
warranty.
= |fabreachedconditionisaccepted (e.g. Youwanttokeep the car despite the non-original
paint) thenitbecomesabreach of warranty (then you can sue fordamages).
o Contractsdischarged when contract substantially performed
o Some contracts must be performed exactly. Act allows specified warranty to be treated asa
condition.
A fundamental breach
o Hasto bereally substantial and a major breach of a majorterm
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o Exemption clauses usually ineffective in cases of fundamental breach
Legal

o Damages
Equitable

o Injunction

= Ordersomeone nottodosomething

o SpecificPerformance

o Quantum meruit

o Rescission

Exemption Clauses

Contractsthat seek to exclude orlimit someone's liability
o Clearand unambiguous
o Mustbe known

Strictly interpreted

Repudiation

Repudiationisanindication of refusal to perform by one party
Anticipatory breach
o One party says they will breach the contract
Optionswith afundamental breach
o0 Goaheadwiththe contract and sue for damages
o Orterminate by the innocent party
By affirmingacontract youloose yourrightto treat the contract as over
o Thevictim (party that did non repudiate forexample) is bound by its choice
o e.g.Youhave therightto demand performance orto sue for breach, but if you do demand
performance, you had better be prepared to performyourside of the agreement.
Changing circumstances may affect repudiation
o Mayresultinfrustrationinstead of repudiation
Repudiation can be implied from conduct

Agreement

Contractitself says whenitcomestoan end.
Clause on termination
Canchange termsina contract
o Bilateral discharge involves valid consideration on both sidesto support the change
o Accord and satisfaction overcomes consideration problems
o Novationinvolves newparty but all must agree to the change.
= Cancelsold contractand substitutes new one, but must have consensus
New agree could terminate old agreement
o Calledsubstitution where anew agreementreplacesan old.
Different from rescission because we say thatthere isacontract but itis now impossible to performor
terminatedetc....

Contractual Terms

Usually contracts say how they can be discharge by specifyinga particular period of notice that must be
given

Conditions precedent determine when a contract starts

Conditions subsequent determine when a contract ends.

Frustration

Must ask the what if questions
o Whatifthe green house burns down
o Whatifsomeonedies
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o Contemplate whattodoif something happens
Risk management

o Make sure you haveinsurance

= Don'thaveinsurance if you don't have any risk of loss

Ashared mistake is notthe same as frustration, because with shared mistake thereis no contract
Forfrustration

o Performanceisimpossible becausethe subject matter of the agreementis destroyed

o Aneventthatformsthe basis of a contract failsto occur

o Actsofthe governmentinterferewith performance

Not Frustration
Thereisnofrustrationifitisinduced by a party
You cannotanticipate that frustration will occur, it just happens

Increased cost and difficulty are not frustration

Effects of Frustration

The whole deposit ornothing has to be returned depending on whether any benefit was received.
Courts can splitdeposits to cover expenses orenable the party to keep the deposit to pay for the benefit
the party who made the deposit had already received.

Remedies for Breach of Contract

Damages

Limitations on Recoverable Damages

Equitable Remedies

Damages notadequate
Prove you acted immediately
Clean hands

No prejudice

Operation of Law

Judge says contractisterminated
Alawis passed
o e.g.Day-carescanonlybe operated by non-profit corporations
Bankruptcy
o Renderscontract
Most law suits must be brought to court within 2 years of the breach
o Similartoavalid butunenforceable contract
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