
Monday October 21

Law and the Constitution

Federalism - complicated system protecting minority interests 

Secession of Quebec:

· landmark case in regards to the constitution of Canada

· majority of quebec residents wanted to separate from the rest of Canada

· five organizing principles:

· federalism

· democracy

· constitutionalism

· rule of law

· respect for minorities

Federalism:

· legal response to underlying political, cultural realities existing from Confederation to today

· attempts to reconcile diversity with unity

· facilities pursuit of collective goals of cultural and linguistic minorities forming a provincial minority

· guarantees representation of each province with parliament

Democracy:

· often understood as being a political system of majority rule

· becomes more complex when considered in relation to other constitutional principles

· must be flexible enough to consider and acknowledge dissenting voices, cultural and group identities

Constitutionalism:

· requires that all government action complies with the constitution

· bears similarity to the rule of law

· provides that the constitution of canada is the supreme law of canada

Rule of law:

· requires that all government action comply with the law

· shields individuals from arbitrary state action

· safeguards a predictable and ordered society in which citizens and residents can conduct their affairs

Protection of minorities:

· prominent concern for courts and government, particularly in the post-charter era

· essential consideration in the design of constitutional structure

National interests in move to secede:

· national economy

· national debt

· territorial boundaries

· linguistic and cultural minorities unevenly distributed throughout the country

Firearms act (2000):

· whether parliament had constitutional authority to enact the firearms act (1995)

· which level of the government can control the firearms act

Purpose and effect of the act:

· law aimed at enhancement of public safety

· law held to be within parliament’s jurisdiction

· intrusion into provincial powers over property and civil rights merely incidental

LATIMER - 5A, 5B, 5E

Monday November 4

Law, Morality and Justice

Necessity and murder:

· law cannot hold individuals accountable for actions that were necessary

· must define when an action is truly necessary

Mouse’s case:

· England, 1608

· ship carrying cargo of goods was overtaken by a storm

· captain ordered crew to throw cargo overboard

· court excused him

Dudley and Stephens:

· England, 1884

· 3 sailors and cabin boy lost at sea

· decided to kill the cabin boy for food

· 3rd sailor refused to participate 

· not necessity - actions constituted murder without legal justification

· Dudley and Stephens sentenced to death - royal prerogative - sentenced to life in prison - authorities exercised discretion and released prisoners after 6 months

Latimer:

· Tracy Latimer suffered cerebral palsy and quadriplegia

· Robert Latimer (father) killed her to put her out of her pain

John Stuart Mill - on liberty:

· man can only interfere in the liberty of another’s action for self-protection

· power can only be exercised over others against their will to prevent harm to others

· man’s own physical or moral good does not warrant interference

· man cannot be compelled to do or forbear because:

· it will be better for him to do so

· it will make him happier

· others believe it would be wise or right

Lord Devlin on Mill:

· without common morality, law can not restrain, punish

· Mill demands that:

· we tolerate some of what we know to be evil

· we tolerate what no one asserts to be good

· we remember that we may be mistaken

· we give almost absolute freedom for individuals in case we are mistaken

· we should aim to tolerate what is less good, but not evil (religious toleration)

· we must distinguish between freedom of though and freedom of action

· philosophers can philosophize “under shadow of perpetual doubt”

· government must act upon what it believes in order to govern

Butler:

Question for the court - does parliament’s criminalization of obscenity contravene section 2(b) of the charter?

· Butler a manitoba video store owner

· distributing pornography

· claimed freedom of expression

3 categories of pornography:

· explicit sex with violence

· explicit sex without violence but which subjects people to degrading or dehumanizing treatment

· explicit sex without violence that is neither degrading nor dehumanizing

Monday November 11

Law and Social Control

Internalization of group norms:

· occurs through socialization

· rules of behaviour are learned for given social context

· individuals socialized to believe in conformity to the rules

Control through external pressures:

· negative sanctions: penalties imposed for violation of norms

· positive sanctions: encouragements that reward conformity

Informal social control:

· not enforced by designated persons but:

· ridicule

· gossip

· praise or rewards

· ostracism

· may be aimed at:

· modes of dress, etiquette

· interpersonal boundaries

· modern technologies (cyber bullying, libel)

Formal social control:

· increasingly required in more complex societies

· arise once informal controls cease to maintain sufficient conformity

· enforced by specifically authorized bodies

· penalize non-compliance, rarely reward compliance

· includes criminal laws and medicalization of deviance

Purposes of punishment in law:

· retribution

· incapacitation

· individual or general deterrence

· rehabilitation

Theories of deterrence:

Assumes that individuals will:

· weigh costs, rewards for alternative actions

· consciously aim for maximum gains, minimal costs

Effectiveness of threats may be conditioned by 3 variables:

· severity of punishment for an offence

· certainty that punishment will be applied

· speed with which punishment will be applied

Instrumental offences:

· directed toward a material end

· may be tied to cost/benefit analysis

· include: burglary, tax evasion, embezzlement, motor vehicle theft, identity theft

Expressive offences:

· involve behaviour as an end in itself

· less likely to be controlled by deterrence mechanism

· include: murder, assault, sex offences

Death penalty as a deterrent:

· remains in effect in USA, India and Japan

· bias exists between white and black murder victims, and poor and minority offenders

· little evidence to support the death penalty as a deterrent

· some suggestions f a “brutalization effect”: executions correspond to increase violent crime

· death penalty may distract from underlying issues: gun control laws in the US

Rehabilitation and civil commitment:

· Winnipeg Child and Family Services v. G(D.F.) - SCC 1997

· Winnipeg judge ordered a pregnant woman addicted to glue sniffing into custody of the director of child and family services

· Decision reversed because:

· fetus was not a legal person

· court had no authority to choose between rights of mother and her fetus

· court had no jurisdiction to force someone who was not mentally ill into treatment

Victimless crimes:

· involve an element of consensual transaction or exchange

· criminalized based on societal view of the act as morally repugnant

· prostitution

· gambling

· suicide

· public nudity

Early control of nonmedical opiates:

-late 1800’s, chinese immigrants

· few restrictions on distribution and consumption of opium

· later criminalized 

Monday November 18

Law and Social Change

Defining social change:

Modifications in the way people:

· work

· socialize

· rear families

· govern themselves

May be initiated through:

· revolution

· rebellion

· strikes

· education

· media

May be influenced by:

· law

· technology

· competition

· conflict

Legal change is influenced by the powerful - wealthy, educated, media

Less powerful groups also effect social change - LGBT groups, women’s groups, aboriginal people

Law is binding because:

· most people consider it to be

· sanctions are imposed

· people have an inner desire to obey the law

· people believe that law has a certain morally rightful claim

· people prefer order over disorder

Monday November 25

Regulating Relationships

Weber’s theory of law in economic life:

Capitalist theory requires two aspects of the law:

· calculability (society needs to be able to calculate and understand legal constraints on their behaviour)

· capacity to develop substantive provisions (ex. charter, criminal law - directions for behaviour)

· argues that capitalism could not continue if law does not uphold control of resources

Building upon his theory:

· lacks detailed model of capitalist production

· such a model needed to explain importance of calculability for capitalist development

Pure market capitalism:

· each participant driven to further own interests at expense of others

· each participant unconcerned with effect of his actions on economic well-being of others

· involves interdependency of economic actors

· coercion required because of the egotistic conflict (Trubek)

Unconstrained state power:

· untrammeled power is unpredictable, unreliable

· legalism:

· requires strict adherence to law (for citizens and state)

· constrains the state in its development, application of the rules

Rudder v. Microsoft Corp:

Plaintiffs allege that MSN:

· charged member credit cards

· failed to provide reasonable information about accounts

Plaintiffs sued for damages for:

· breach of contract

· breach of fiduciary duty - don’t need to know

· misappropriation, punitive damages

Courts disagreed with plaintiffs:

· all terms were displayed in the same format

· terms were set out in plain language

· there was no “fine print” in the document

· a need to facilitate electronic commerce, typically executed through e-contract

Donoghue v. Stevenson:

· created modern concept of “negligence”

· set out test for determining “duty of care” owed by one party to another

Question for court - whether the manufacturer of the drink had a legal duty to take reasonable care to ensure that the drink was of good quality

· consumer couldn’t see inside the bottle

Duty can only exist where:

· injury likely to occur to one’s “neighbour”

· injury is reasonable and foreseeable

Childs v. Desormeaux:

· Desormeaux left a party drunk and drove into oncoming traffic, caused the death of 1, severe injury to 3 others

Question for court: did the hosts owe the injured plaintiffs a duty of care?

Trial judge:

· reasonable host would have foreseen the potential for accident and resulting injury to others

· duty of care negatived by policy considerations

Court of appeal:

· no duty of care existed

· unless social hosts actively implicated in creating risk, they cannot be found liable

· unlike commercial hosts, social hosts not under a duty to monitor consumption of alcohol

Supreme Court:

· commercial hosts may owe a duty of care to 3rd parties

· person who accepts invitation to private party does not “park his autonomy at the door”

Pettkus v. Becker:

· appellant Lothar Pettkus owned successful bee-keeping business

· respondent Rosa Becker contributed substantially to the enterprise

· they lived together from 1955-1974, never married, presented as husband and wife and claimed income taxes as married couple

3 requirements for “unjust enrichment”:

· an enrichment (19 years unpaid labour for Pettkus)

· a corresponding deprivation (little or nothing in return for Becker)

· absence of any juristic reason for the enrichment (Pettkus knew or ought to have known of reasonable expectation of company share)

Monday December 2

Criminal Law

Separation of powers:

· separation between legislature and judiciary

· legal systems embody material interests of the ruling class

Hegemony:

· concerned with the creation and mobilization of consent for class structure (capitalist structure)

· relies upon law to ensure coercion and ideological acceptance

Counter-hegemonic claims sometimes effective:

· global warming, claims about genetically modified foods, refugee rights

Through coercion, the law protects:

The state itself:

· crimes of treason

· emergency powers (war measures)

General conditions of capitalist order:

· property relations

· offences against the person and general social order

Ideology: general beliefs, aims of society

Law protects authority and dominant social interests

· contract law: all individuals formally “free” and “equal”

· laws viewed as universal

· upper class control of media and other publications

· cases before courts treated as technical issues, separated from political realities

· control of protests

Theft of time:

Employee misuse of employer time/property (extra time taken on break, personal business conducted on the job, loafing around while pretending to be working)

Over-representation in prisons:

· effects of social, economic inequality on behaviour

· racism

· realities of law enforcement priorities (corporate vs. street crime)

Canadian prisons disproportionately filled with black and aboriginal offenders

Cases for the exam:

Rizzo and Rizzo shoes:

What were the facts?

Company went bankrupt, as a result all employees lost their jobs - seeking severance pay

What was the court asked to decide?

Employees entitled to severance pay

Why did we look at this case?

Examines how statutory interpretation works in the courts

What did the court decide?

Employees were entitles to severance pay - examines how language is interpreted

Mossop v. Canada:

· seeking bereavement pay for his partner’s father’s funeral day

· majority decided mossop was not entitled to bereavement pay

Wanduta’s trial:

Facts:

Aboriginal man convicted under criminal laws prohibiting traditional aboriginal dance

What was the court asked to decide:

Whether she committed a crime under the criminal code

Why we looked at it:

Illustrates racism in the history of canadian criminal law in terms of treatment of aboriginal peoples

Court decided:

Wanduta had offended the criminal law, sentencing him to four months of hard labour

Secession of Quebec:

Facts:

Quebec wanted to separate from Canada

People of Quebec thought the secession would not have a legal effect, however it would require other provinces to negotiate with the province to resolve the issue

Difference is more than just precedence*****

Roncarelli v Duplessis:

Premier authorized revocation of the appellant’s liquor license

Was the revocation of the license a valid exercise of the premier’s discretion?

Understanding the limits of discretionary decision making, and effect of rule of law

Revocation of the license was invalid

Firearms act:

Alberta trying to determine the validity of a statute about gun control

Whether parliament has the constitutional authority to enact the firearms act, 1995

To understand the division of powers and to see the issues to be balanced under Canadian Federalism

That gun control was a criminal matter, not a matter of property and civil rights, and therefore was for parliament, not the provinces to create

Federalism

democracy

rule of law

respect for minorities

constitutionalism

