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 This paper will analyze the terms of use put in place by Lavalife, an online dating service.  The analysis will dissect the terms of the agreement, with the intention of fully understanding what a user of the website is agreeing to when entering into this contract. The objectives of this paper are to understand, analyze, and correct the contract put in place by this organization. 
 The paper will begin by going through each of the clauses in the agreement. The clauses will each be analyzed and interrupted. The interpretations of the clauses will identity what the clauses actually means for the user of the service. 
 After the terms have been interpreted, they will then be analyzed against legal principles. The paper will identify the legal principles that are at work in the agreement. The legal principles will be explained and identified where they appear in the agreement. 
The paper will then identify clauses that need to be corrected. After thorough examination of each clause, there will be many clauses that may seem unfair or unclear. These clauses will be defined and recommendations of how they can be fixed will be made. 
 A scenario will then be presented. A hypothetical issue will be presented and assessed. The analysis of the scenario will examine how the contract will allow for this issue to be solved. The legal obligations of the organization and of the individual will be assessed and presented. 
 Finally, after detailed analysis and study of the contract, the paper will present recommendations for people who are planning to enter this agreement. Recommendations will be given based on the safety, financial implications and other things drawn from the agreement that could be seen as a risk. 
[bookmark: _Toc216346130]Clauses  
Analysis and interpretation of the clauses
User Agreement
This clause is to ensure that the user agrees and will abide by all the terms and conditions of Lavalife. If there is agreement to all the terms and conditions they can become an authorized user of the service. 

Right to use
 The right of any user to use this service can change whenever Lavalife wants, for any reason. Lavalife is allowed to change the site however they want, whether it’s a feature, a database or content. They also do not have to warn the user or are not liable if the site changes or your access becomes limited or denied.
 The user’s ability to access the service is also subject to their location. If you are a non-resident of than your access is restricted and limited to your location. You are not allowed access the database if you are a non-resident of Canada from a location in Canada. 

Adult
The user must agree that they are at least 18 years old. They must believe, guarantee and claim to be at least 18. A user can’t tell other users that they are younger than this age. 
The age of majority is the age at which a person is recognized as an adult for legal purposes. Those under the age of majority are in a very different position concerning the ability to enter contracts than those who have attained the age of majority

Code of Conduct
When using the service the user must agree; 
a. Not to disclose any information that they got through using the service unless they got permission from the person who gave it to them. 
b. That they will not use the site to engage in any form of harassment or offensive behavior. Examples of this can be, posting any pictures, videos, or audio recordings that contain statements that are abusive or that can damage a person’s reputation. Or posting racist, pornographic, obscene, or offensive language or images.
c. Not to forward chain letters. 
d. Not to use this site for the purpose of breaking or undermining the privacy, property, or any rights of a person. For example, a user cannot use this site just to find out the sexual orientation of another user.
e. Not to distribute anything that violates the law or infringes on any third parties right.  The user can’t post fake information about themselves, or others. 
f. Not to use the Service to look for money or goods or to promote anything.
g. Not to distribute or upload anything that can cause harm to the website or to any one else’s computers. 
h. Not to post any of your personal information publically. It doesn’t mention not giving this information to other users of your choice. 

Advertising
Lavalife is allowed to use users’ images, text or recordings in partner sites or for the advertisement of the site unless they indicated that they didn’t want them to. Anything the user post that is not assigned to the users “backstage” is available for Lavalife to use. The user must indicate on their Preference page that they do not want to give Lavalife the right to use their information for advertising. 

Membership Categories
People who use this site can either be “guests”, “free members” or “full members”. Guests can access a minimal level of the service’s feature and are not charged. Free members can access more of the service than guests but still not all of them. They are not charged. Full members can access additional feature but are still restricted to certain communities and limited features. 
This clause also mentions that, any members who were members prior to June 25, 2009 will have access to the same features as they currently enjoy with the same payment platform for so long as they do not cancel their membership.

Fees and Payments
A full member will receive a subscription and have access to the paid features of the service. You may purchase a subscription using a credit card or you may pay in cash in accordance with the pricing policy for subscriptions as posted. You can either pay for a 30, 90 or 180-day subscription. Once purchased, and unless cancelled, subscriptions automatically renew and are charged to the credit card originally used for the subscription. Also, not all payment options or methods are available in all geographic areas.

Cancellation
Subscriptions can be cancelled at any time before the end of any 30, 90 or 180 day period. The cancellation will be effective as of the next billing date, but 24-hour notice must be given. If your usage of the service is terminated because of a breach of this agreement, any unused subscription time is automatically and immediately forfeited.
  The purchase of a subscription is non-refundable. Once it is purchased, it has no monetary value and only entitles you to use paid features on the Service for the Subscription Period.  The pricing policy may change at any time at the Lavalife’s sole discretion. They also reserve the right to change the method of payment, which is acceptable to them. The user is responsible for any amounts of money billed to their credit cars by a third party, which was not authorized by the user.
If the user does not cancel their membership, they will be billed for another subscription of the same amount of time (ex. If you paid for a 30-day subscription, you will be billed again for a 30-day subscription).  

Privacy and Use of Information
By using the services you have also agreed to the service’s Privacy Policy. You must acknowledge that (a) the service cannot ensure the security or privacy of information you provide through the Internet and your email messages, and the service is not liable for the use of the users information by other parties; (b) they are not responsible for, and cannot control the use by others of any information you post on the Service or provide to them and you should use caution in selecting the personal information you post or provide to others through the Service; and (c) Lavalife cannot assume any responsibility for the content of messages sent by other users of the Service, and you release us from any and all liability in connection with the contents of any communications you may receive from other users. As part of the Service, Lavalife may provide you with information about other users of the Service who they believe may meet your pre-selected search criteria. 
Lavalife does not assume any responsibility for verifying the accuracy of the information provided by other users of the Service, this includes information that may have been given to the user directly.
 Lavalife also may refuse to grant a user an ID or nickname that impersonates someone else, is protected by trade-mark or proprietary law, or is vulgar or otherwise offensive, as determined by us in our sole discretion.
The user must confirm that they will have obtained full right, title, interest and permissions in and to any messages, pictures or recordings prior to their posting to or otherwise distributing them through the Service.

Monitoring of Information
Lavalife has the right to monitor all advertisements, public postings, messages, video and audio recordings to ensure that they conform to the content guidelines. They have the right to delete, move or edit messages or materials including profiles, public postings, messages, video and audio recordings that they believe may violate the Code of Conduct.

Termination of Access to Service
Lavalife may at anytime terminate or suspend a user’s access to all or part of the service at any time, with or without notice for any reason. Any fraudulent, abusive, or otherwise illegal activity, or that may otherwise affect the enjoyment of the Service by others may be grounds for termination of the access to all or part of the Service. Lavalife may also contact the appropriate law enforcement agencies.

Proprietary Information
Lavalife asserts all copyright protection. Information posted by lavalife, its partners or users of the service may be protected whether or not it is identified as proprietary to them or not. Lavalife has this in the agreement to protect their intellectual property.

No Responsibility
Lavalife is not responsible for the suspension of the service, regardless of the cause of the interrupting or suspension. Any claim against the service is limited to the amount the user paid for the service within the last 12 months. 

Security
Accounts are private and should not be used by anyone other than the user. The user is responsible for the usage or activity on the service by users using their password. 

External Links
The Service may from time to time contain links to other Internet sites and resources. Lavalife is not responsible for, and has no liability as a result of, the availability of External Links or their contents. 

Indemnity
The user must agree to indemnify Lavalife, their officers, directors, employees and agents, from any loss or damages, including legal fees that Lavalife may suffer because of them. The user shall cooperate as fully as reasonably required in the defense of any claim. Lavalife reserves the right to assume the exclusive defense and control of any matter otherwise subject to indemnification by the user; provided however, that they shall remain liable for any such claim.

No Warranties
The Service is distributed on an "as is" basis. There may be delays, omissions, and interruptions in the availability of the Service. This service is provided without any guarantee. Use of this service is at the user’s own risk. If any thing happens to a user, it is not Lavalife’s fault. They do not guarantee the reliability or accuracy of any member profile on the service. 

Advice Columnists
Any statements made from “advice columnists” are for entertainment only. This advice should not be taken as specific advice in any circumstance. 

Modifications
When a modification is made to this agreement, the user will be sent an email or it will be posted on the website. If you continue to use the service you will be constitute a binding acceptance of the modifications. 

Disclosure and other Communication 
Lavalife has the right to send their users electronic mail for informing them or changes or for any Lavalife related products or services. They have a right to disclose users’ usage of the service and their demographics but they will not reveal users’ personal identity. 

Governing Law
Any disputes of this agreement will be subject to the courts of the province of Ontario and the federal courts application within the province. If any provision in this Agreement is invalid or unenforceable under applicable law, the remaining provisions will continue in full force and effect.

Assignment
Individual users do not have the right to assign the agreement or any of their right to the Service to anyone. 
Lavalife has the right to assign any of its rights and duties in this agreement or to the Service to any third party. 
[bookmark: _Toc216346131]Legal Clauses
Explanation of where and how legal principles are being applied

 Entire Contract Clause
The entire contract clause is a term in a contract in which the parties agree that their contract is complete as written. The function of this clause is to require a court to determine the parties’ obligations based on only what is recited in the contract itself.
This agreement uses the entire contract clause at the beginning of the contract. It mentions, “By using the Service after the Effective Date above you are agreeing to be bound by this Agreement, including all amendments made to date.” They also say, “You must agree to abide by all of the terms and conditions contained in this Agreement in order to become or remain an authorized user of the Service.”

 Condition Subsequent
Condition subsequent is a term in a contract that sanctions an event or circumstance that, when it occurs, brings an existing contract to an end. Conditions subsequent will always bind the parties to a contract pending the fulfillment of the condition. 
 Lavalife uses this, in the Termination of Access to Service section of the agreement. It reads, “We may, in our sole discretion, terminate or suspend your access to all or part of the Service at any time, with or without notice, for any reason, including, without limitation, breach of this Agreement. Without limiting the generality of the foregoing, any fraudulent, abusive, or otherwise illegal activity, or that may otherwise affect the enjoyment of the Service or the Internet by others may be grounds for termination of your access to all or part of the Service at our sole discretion, and you may be referred to appropriate law enforcement agencies.

Condition Precedent
A condition precedent is an event or circumstance that until it occurs suspends the parties’ obligation to perform their contractual obligations.  
This legal principle is utilized in the agreement in the User Agreement section. This section mentions that you will not be able to use this service without reading and agreeing to the terms and conditions. It reads, “You must agree to abide by all of the terms and conditions contained in this Agreement in order to become or remain an authorized user of the Service.”

 Limitation of Liability Clause
The limitation of liability clause limits liability for breach to something less than would otherwise be recoverable. 
 The agreement uses this principle for limiting their liability for the event of an interrupting of the service. It is outlined in the No Responsibility clause. It reads, “Any claim against us shall be limited to the amount you paid, if any, for use of the Service during the previous 12 months. We may discontinue or change the Service or its availability to you at any time and you may stop using the Service at any time.”

Exemption clause
An exemption clause is a term in a contract that identifies events causing loss for which there is no liability. The agreement outlines a number of events, for which they have no liability, 
One of the services Lavalife offers on their website is an advice columnist. The advice columnists respond to relationship questions from members. In the contract they have a specific section for this service. This section is in place to make sure the organization is not liable if a member follows the advice of the columnists and endures a loss and tries to sure the company. 
It reads, “Any statements made by advice columnists are provided for entertainment purposes only, and are not intended, and should not be taken, as specific advice in any particular circumstance. Such statements do not constitute counseling of any kind. Users with personal problems or who may be seeking personal advice applicable to their personal situation are urged to consult with a qualified counselor with respect to such issues.”

No Warranties
A warrantee is a minor term that if breached, gives the innocent party the right to claim damages only. The contract reads, “The Service is distributed on an "as is" basis. We do not warrant that this Service will be uninterrupted or error-free. There may be delays, omissions, and interruptions in the availability of the Service. Where permitted by law, the user must acknowledge that the Service is provided without any warranties of any kind whatsoever, either express or implied, including but not limited to the implied warranties of merchantability and fitness for a particular purpose. 
The user must acknowledge that use of the Service is at their own risk. Lavalife does not represent or endorse the accuracy or reliability of any member profile, advice, opinion, statement or other information displayed, uploaded or distributed through the Service by Lavalife, it’s partners or any user of the Service or any other person or entity. The user must acknowledge that any reliance upon any such opinion, member profile, advice, statement or information shall be at their sole risk.”


 Age of Majority
The agreement states that in order to enter to be a member of the service you must be at least 18 years of age. The age of majority is the age at which a person is recognized as an adult for legal purposes. Those under the age of majority are in a very different position concerning the ability to enter contracts than those who have attained the age of majority. To protect minors from the enforcement of contracts that may not be in their best interests, the general rule is that minors are not obligated by the contracts they make. 
 The agreement reads outlines this principle under the, Adult clause in the agreement. It reads, “You represent, warrant and covenant that you are at least 18 years old.

Intellectual Property 
Intellectual property is an asset in the same manner as any other business asset.
Copyright is the right to prevent others from copying or modifying certain works. Lavalife outlines these principles in their Code of Conduct, Section e. It reads, 
“You will not post or otherwise distribute messages, pictures or recordings or use the Service in any way which violates, plagiarizes or infringes upon the rights of any third party, including but not limited to any copyright or trade-mark law, privacy or other personal or proprietary rights, including other intellectual property rights.”
Copyright is infringed whenever anyone, without the consent of the owner of the copyright, does anything that only the owner has the right to do. 
 A trademark can be infringed when a trader misrepresents the source of goods or services so as to deceive the public. Using the same or a similar trademark may do this. 

Indefinite-term contract
An indefinite-term contract is a contract with no fixed period, which can end on giving reasonable notice. 
This contract is an indefinite-term contract. Once you have paid for the service, it will automatically renew and charge your credit card, unless the user cancels the subscription. This is outlined in the Cancellation section of the agreement. It reads, “Once purchased, and unless cancelled, subscriptions automatically renew either for further 30 day periods, 90 day periods or 180 day periods, as the case may be, and are charged to the credit card originally used to purchase the Subscription.”

 Risk Transference
Risk transference is the decision to shift the risk to some one else through a contract. This principle is used in many clauses of this agreement. It is used in the Privacy and Use of Information section of the agreement. It reads, “You acknowledge that (a) we cannot ensure the security or privacy of information you provide through the Internet and your email messages, and you release us from any and all liability in connection with the use of such information by other parties; (b) we are not responsible for, and cannot control, the use by others of any information which you post on the Service or provide to them and you should use caution in selecting the personal information you post or provide to others through the Service; and (c) we cannot assume any responsibility for the content of messages sent by other users of the Service, and you release us from any and all liability in connection with the contents of any communications you may receive from other users.
 Lavalife also uses this principle in the Monitoring of Information section. It reads, “You shall remain solely responsible for the content of profiles, public postings, messages, video and audio recordings and other materials you may upload to the Service or users of the Service.” They are holding the user responsible for what they post online. This takes the risk away from them.  

 Harassment
 Harassment is any unwanted physical or verbal behavior that offends or humiliates the victim. Harassment can take may forms, including threats; intimidation; verbal abuse; unwelcome remarks or jokes about race, sex, religion, disability, or age; the display od sexist, racist, or other offensive pictures; sexually suggestive remarks or gestures; unnecessary physical contact, such as touching, patting, pinching, or punching; and physical assault, including sexual assault.  
In the agreement, Lavalife addresses harassment in the Code of Conduct section. In part b. of the Code of Conduct, its states, “you will not use the Service to engage in any form of harassment or offensive behavior, including but not limited to the posting of communications, pictures, videos or audio recordings which contain libelous, slanderous, abusive or defamatory statements, or racist, pornographic, obscene, or offensive language or images.”

 Proprietary Information
This agreement uses the principle of intellectual property to protect it self and their assets. 
The Proprietary Information section of the agreement outlines the use of this principle. It reads, “The Service contains information which is proprietary to us our partners, and our users. We assert full copyright protection in the Service. Information posted by us, our partners or users of the Service may be protected whether or not it is identified as proprietary to us or to them. You agree not to modify, copy or distribute any such information in any manner whatsoever without having first received the express permission of the owner of such information.”

Charter of Rights and Freedoms
The Canadian Charter of Rights and Freedoms is a guarantee of specific rights and freedoms enshrined in the Canadian Constitution and enforceable by the judiciary. The Charter is intended as a judicially enforceable guarantee that the government will act consistently with the values associated with a liberal democratic state. The Charter is part of this agreement in the Code of Conduct presented in the agreement. Part d of the he agreement reads, “ You will not use the Service to infringe the privacy rights, property rights, or any other rights of any person.”

Acceptance
The acceptance of an offer is made when the parties agree to the terms of a contract. It is an unqualified willingness to enter with the terms of a promise. Unqualified means that there are no major changes or issues. For acceptance to be made there must be communication of acceptance. In this case it is a user clicking the “agree to the terms and conditions” button. 
The User Agreement section of the contract outlines this principle. “This Agreement constitutes your agreement with Lavalife Ltd. with respect to your use of the Service. You must agree to abide by all of the terms and conditions contained in this Agreement in order to become or remain an authorized user of the Service. As used in this Agreement, "we" and "us" means Lavalife or any successor or assign of Lavalife.”

Expressed/ implied terms
Expressed terms in a contract are specific provisions in a contract that makes an explicit promise. It is a promise that spells out terms exactly. 
Implied terms in a contract are provisions that are not expressly stated but are part of a contract and are essential in order to give effect to the intention of the parties. The agreement mentions that, “Where permitted by law, you acknowledge that the Service is provided without any warranties of any kind whatsoever, either express or implied, including but not limited to the implied warranties of merchantability and fitness for a particular purpose. You acknowledge that use of the Service is at your own risk. “
[bookmark: _Toc216346132]Corrective Measures
Clauses in need of correction

Fees and Payments

The Fees and Payments clause seems unfair. The contract is an indefinite term contract. This contract is an indefinite-term contract. Once the user has paid for the service, it will automatically renew and charge their credit card, unless the user cancels the subscription. This is outlined in the Cancellation section of the agreement. It reads, “Once purchased, and unless cancelled, subscriptions automatically renew either for further 30 day periods, 90 day periods or 180 day periods, as the case may be, and are charged to the credit card originally used to purchase the Subscription.”
 This is somewhat sneaky, as the user might think they are only signing up for a 30-day membership but their credit card will be charged every 30 days to renew the membership. This clause should be corrected so that the credit card is only charged once, instead of having members be forced to cancel their subscription after the 30 days. They should offer automatic renewal as an option. 
 The also mention that in order for your credit card to be cancelled, you have to give 24 hours prior to the end of the applicable 30, 90, 180 day period. 

Right of Use 
The Right to Use clause is in need of correction. This was found to be unnecessarily confusing. The clause reads, “ If you are a non-resident of Canada then your right to access the Services, and in particular log-in or access any database, is limited and restricted to a location situated outside of Canada. Any use of a database by a non-resident of Canada from a location within Canada is expressly prohibited.” 
This clause was understood as: The user’s ability to access the service is subject to their location. If you are a non-resident of than your access is restricted and limited to your location. You are not allowed access the database if you are a non-resident of Canada from a location in Canada. This clause should be rewritten to ensure that it is clear for all users. 

Advertising
The advertising clause reads, “Unless you indicate on your Preferences page that you do not want to participate in such programs, you agree to grant Lavalife a license for the right to use your images, text or recordings, on our partners' sites or in the marketing of the Service.
Because this is a dating website, the users information should be confidential. The user should have to give the organization permission to use their information for advertising. Instead of having the users indicate that they do not want to participate in such programs, it should be the other way around. The users should only have to indicate on their preference page if they want to participate in such programs. 

Privacy and Use of Information
In the Privacy and Use of Information clause, it reads, “We cannot guarantee, and assume no responsibility for verifying, the accuracy of the information provided by other users of the Service, this includes information which we may provide directly to you but which has been posted or provided to us by other users of the Service.”
To make this website better and to increase it’s reliability the service should confirm some of the information given by the members. If information such as names, age, height, weight and income where confirmed, it would increase the validity and reputation of the website. 
The website should do criminal record and credit checks on their members to be able to have some responsibility over the screening of the members.

Advice Columnists
One of the services Lavalife offers on their website is an advice columnist. The advice columnists respond to relationship questions from members. In the agreement they have a clause for this specific service. 
It reads, “The Service may from time to time include messages from advice columnists who respond to "relationship" questions. Any statements made by advice columnists are provided for entertainment purposes only, and are not intended, and should not be taken, as specific advice in any particular circumstance. Such statements do not constitute counseling of any kind. Users with personal problems or who may be seeking personal advice applicable to their personal situation are urged to consult with a qualified counselor with respect to such issues.”
[bookmark: _Toc216346133] Lavalife takes no responsibility for the advice given. If the advice given cannot be accountable for, Lavalife should not be offering this service. 
Scenario

A women named Nancy decided to sign for a full membership on the Lavalife website. She decided to sign up for the website because she is gay and she finds it hard to find other lesbians in the city she is from. She has not yet come out to her friends and family so she thought online dating would be great. She is getting older and wants to settle down with a partner. Nancy made a profile and filled in all her information. She posted her picture and wrote a little bit about herself, including that she is gay. She mentioned what city she lived in and the University she graduated from.
Nancy tried the site out for her 30-day membership but she didn’t find any girls she liked. Not too much time after that, she met a nice girl at Starbucks and they really connected. They started dating and shortly after that they got an apartment together. 
 One night the two were in their family room watching television. A commercial for Lavalife came on. The commercial was showing various profiles of members form the website. The next profile up on the screen was the woman’s profile that she had made a few months prior. Nancy could not believe they showed her photo.
 Her photo, showing her name, the city she was from along with her sexual orientation and was displayed on the television for the whole country to see. Nancy was furious.  And to make matters worse Nancy’s girlfriend thought she was cheating on her and broke up with her. She also lost her job because of it. All of Nancy’s family and all her friends now knew her sexual orientation that she was keeping a secret. 
Nancy was very upset that Lavalife showed all her information in the commercial. She decided she wanted to sure the organization. She went to her lawyer and told him the situation. The lawyer reviewed the facts and told Nancy that there is nothing that can be done because Nancy accepted the terms and conditions of the website.
Here are the clauses that allow Lavalife to do what they did.
Advertising
Unless you indicate on your Preferences page that you do not want to participate in such programs, you agree to grant Lavalife a license for the right to use your images, text or recordings on our partners' sites or in the marketing of the Service.
User Agreement
This Agreement constitutes your agreement with Lavalife Ltd. with respect to your use of the Service. You must agree to abide by all of the terms and conditions contained in this Agreement in order to become or remain an authorized user of the Service. As used in this Agreement, "we" and "us" means Lavalife or any successor or assign of Lavalife.

Cancellation
Subscriptions may be cancelled at any time prior to the end of any 30 day period, 90 day period or 180 day period as the case may be, by clicking on the "cancel subscription" button on your account page. Cancellation will be effective as of the next billing date as long as notice is given at least 24 hours prior to the end of the applicable 30, 90, 180 day period. Once purchased, and unless cancelled, subscriptions automatically renew either for further 30 day periods, 90 day periods or 180 day periods, as the case may be, and are charged to the credit card originally used to purchase the subscription.

By accepting these clauses, Lavalife had the right to use Nancy’s information for advertising the service. She also did not cancel her member ship after her 30-day subscription, so she was still a member of the service. 
[bookmark: _Toc216346134]Recommendations
 
For any one who is going to enter into an agreement with Lavalife you should read the terms and conditions thoroughly. After reading them over and over again I understand how important it is to comprehend them completely before you accept to abide by the agreement. 
 I also recommend the user to indicate on your “preference” page that you do not want your information to be shared for advertising purposes. If you do not indicate this, you agree to grant Lavalife a license for the right of your images, text, and recordings. 
 The members of this site are not confirmed, so keep in mind that it is easy for members to lie about who they are. Be aware of this when you go and meet up with some one you meet from the site. 
One other recommendation is, if you do not intend to stay a member of the site past your 30, 90 or 180 day membership, remember to cancel your membership at least 24 hours before it expires, other wise you will be charged and your membership will be renewed. Once it is renewed, there is no way of getting your money back. It was no monetary value. 
My last recommendation is to check and reread these terms and conditions every time you are notified that there is a change in the agreement. You will be notified via e-mail or it will notify you on the website itself whenever there is a change. 
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