Lecture 5
· Ultimate choice for majority favoured United Citizens (5)

· Very strong minority choice as well (4)

· They didn’t think corps were persons because they could not debate, cant vote 

· Appellate courts

· Judges don’t always agree with each other, hence the majority and the dissenting opinion: more fun, more principle, more articulation

· In this case, minority said

· Some humans do have their free speech limited

· Distinctive potential of corporation to corrupt the electoral process has long bee recognized

· Corporate speakers are not natural persons and not members of political community 

· So just being a legal persons does not mean you deserve the same treatment as an individual human

· Remember where corporate came from

· At that time, corps were authorized by grant or special charter; it was bout building stuff

· They were under a cloud of disfavour (soulless corps)

· Today

· Corps are different from humans

· They have limited liability

· Work with people, but aren’t

· No conscience, beliefs or feelings, but not we the people

· They marginalize people

· More money, pay for better broadcast time in political processes

· May exercise undue influence 

· Getting around corp problem

· Neyers – legal scholarly approach

· Don’t get caught up in legal peronhood theory, you end up having to do somersaults aroud it when you want to remedy wrong by a corporation or regulate it

· Instead think of corps as nexus fo jural relations between various players involved in its creation (special contract)

· Courts will always find liability anyway 

· Public view of citizens united

· They felt it was all a political choice by the courts, more republican crappo

· “The why?” 

End of corps and capacities 

Chapter 5 ( Persons Paternal

· They mobilize and imbed liberalism in private law**

Malette v Shulman

· Mrs Malette in serious car accident, her husband was killed, if she didn’t get treatment she would die; she did not want treatment

· She was a Jehovas witness

· So after doctor Shulman used his doctor skills healed her, she sued him because she did not give consent and a doctor cannot overrule this

· She won her case, and was awarded with 20,000

· But what about children?

· Children are deemed not to have the sense to make good decisions, but in the Malette case the judges even say that adults can make awful decisions, very wrong choices; so why cannot kids? Adults are deemed to be fully aware of the consequences, kids are not

CK v Major Cook (Ottawa 2010)

· 17 year old girl was all broken as a human (broken bones, malnourished, severe vitamin d deficiency ( doctors can treat her, if they don’t she’ll die

· But she doesn’t want the treatment, shes not religious or anything: and is still a minor

· Neither the mother or daughter would consent to treatment, so if mother has legal power here, I guess you cannot treat 

· In Ontario its not an age driven consent: it’s the capacity to understand treatment and its conequences 

· So the reasoning and decision

· The health people said she understood the information, but she didn’t understand the consequences, and she was forced to have the treatment

AY case

· He was allowed to decline treatment because of he was a Jehovas witness, and blood transfusion would limit his ability to get into heaven

· He knew the chemo may not actually cure him***

AC case

· She has Chrones disease, she was 14 and a half, her family were jehova witnesses

· She signed forms to not allow blood transfusions

· Emergency application to child and family services to authorize blood transfusions

· Granted, transfused, recovered

· Then she sued

· Argued legislation was unconstitutional 

· In Manitoba, child under 16 can be apprehended in situations where they themselves or their parents choices can be overruled 

· Judge Kaufman said she has capacity of thought, but was under 16 so they ordered the treatment in her best interest

· So back to the ‘suing’

· Minority view of Justice Binney, AC had right to bodily integrity, and this treatment was intrusive and should not have taken place 

· Majority view agreed with Justice Abella, the legislation was constitutional and was a good choice

· Abella reasoning

· There is no eureka moment where we become old enough to make decisions, its an evolving right to make decisions

· It’s the mature minor doctrine

· The court needs to protect children from harm, but if you’re an adult you get to be totally autonomous 

Gillick Case

· Bossy, anti abortion campaigner, who had 10 children, 5 were girls under the age of 16, did not want her kids to have contraception available

· Another woman wanted to make contraception info and devices to be available to girls under the age of 16, so they went to court

· This was not allowed and Gillick won

HT vs Childrens aid society of metropolitan Toronto

· She was 13, she was JEhova witness, had aplastic enemia or something

· She was forced to have the blood transfusion (because of her age)

JSC v Wren 1986

· 16 year old girl (Wren), approved for therapeutic abortion

· Partens objected – wanted to stop abortion

· Held: 16 year old was capable of consenting on her own behalf

Tyrell Dueck, 1999

· 13 year old spreading cancser

· medical advice, chemo and amputation

· family have flaky views of cancer treatment

· father was a strong and domineering influence

· courts suggested that he may have mislead him, so treatment was ordered

· later discontinued because it was clear he was dying 

BH 2002

· 16 year old girl with cancer, did not accept a blood transfusion

· initially, the choice supported by both parents; but the father broke ranks

· He wanted to get any treatment that would save her, so he went to director of child welfare

· Treatment was ordered

· She died anyway 

· Why was her treatment ordered?

· She may be smart, intelligent, committed to her faith, but she was not mature enough to make the decision to die 

· So whats the bottom line?

· For kids under the age of 16, treatment has always been ordered even when both child and parent have refusal

· Where a childs choices/parents choices to refuse treatment have been accepted are in cases where the wishes are consistent with the best possible outcome

· So why do we treat kids different than adults?

· Just cause’ you can think does not mean you make the best judgment 

· It all about the best interest of the child; promote the childs autonomy

· How do you assesss maturity?

· What do they know, what do they understand?

· The courts have responsibility to navigate autonomy on one hand and protect the vulnerability and best interests on the other

· Children don’t have absolute decision making right (they can, but its not a given)

· This is why AC lost, she argued she had the right, but was not assessed to 

SJ Hypothetical (personality disorder, does a lot of abnormal things, harms herself

· Does she appreciate the consequences

· Is she a mature minor?

· Does treatment work in her best interest?

· Actual result

· They retainted her for 14 days to come up with a treatment plan

Re Eve Case (1980-1986)

· Facts (143)

· Is 24 yeard old

· Suffers from extreme expression aphasia 

· Some learning skills, pleasant and affectionate, capable of being attractive to and attracted to the opposite sex 

Re B

· 17, a child, moderate degree of mental retardation, doesn’t understand money, traffic etc

· Shes showing signs of sexual awareness and sexual drive 

So, should these two women be sterilized?

 Re Eve ( not sterilized, rejected in Canada completely

Re B ( Sterilized , allowed in England 

Parens Petri A

· Look after, protect someone who cant protect themselves 

Eve: Laforest 

· Need to protect those who cannot care for themselves, just for that persons benefit and no others 

· This is the history of eugenics: to sterilize those who were not fit 

· There was possible significant negative psychological impact if your sexual abilities were removed 

· So it would not be in Eves best interst to sterilize, so we wont sterilize

· Not sure if she can/cannot care for child

· Cant tell if shes not fit agree to sexual relations etc

B reasons

· Viewed Patriae jurisdiction the same was as SCC; to say that not allowing a sterilization when it’s the best interest at the hand is utterly wrong 

Savell Case

· 2002 case of AP (25 year old man castrated without his consent; public trustee sued his mother and the hospital)

· he was embarrassed, humlitated, lost ability to be a parent, concern for bodily integrity

· arugment by mother; might father child he couldn’t care for, may get violent with women

· EVE: Said eugneics required containment or constant vigilance 

· Do you have to go one way or the other

· Sterilizing EVE would do something TO her, not FOR her

· B: risk pregnancy, trauma of child birth , lots of bad outcomes

· Sterilize for her best interest, not TO her

Producing ‘ the body’

· Hyde

· Law is seen as an indivdual judgement 

· Parents Patriae empowers courts to make decisions in the best interested of an incapacitated adult (or child)

· Mingling of concern about individual rights and welfare interested

· Disagreement between PEI CA and SCC on weight to be accorded to physical integrity (individual rights) v speculative medical and social benefits on the other 

