Private 

· Protected, not flexible

· All recorded

· Chain of command

Public (informal)

· Could be there one day, gone the next

· May not be legitimate

· Possibly cheaper

Legal status of companies and corporations

· Has all rights and powers/privileges of a natural person

· Objects are unrestricted; has the same capacity, rights, powers and privileges of a natural person

Gucoleisure Circular 2010

· Bermuda incorporation

· Special general meeting to update memorandum of continuance of the corporation

· Effect of amendment to Bermuda Companies Act “no longer required to list its objects and may now state that its objects are ‘unrestricted’.

· Meaning?

· The purpose was to change memorandum of association: to make it into legal person **

Interpretation act

· confirms tha ta person includes a corporation

Where did the company come from?

· Roman law (Ulpian)

· English law: Edward Coke in 1702 (treatise) and Blackstone – outline of corporation; (Blumber, 83ff)

· Defined as a legal unit with its own rights and responsibilities distinct from those of individuals who constituted its members

· A creation of the law, legal status given by the King or Parliament/charter, with specific purpose in mind

· Corporations selling good were not a big issue at this point because they were still independent 

· Corps were linked to railways, manufacturing (the oil companies, elite and rich folks with industrial enterprises)

· They didn’t tend to share the wealth of the new country 

Early points

· Could sue and be sued

· Acted under a corporate seal

· Acquire, hold and dispose property (well before married women could)

· Perpetual life**

Royal Charters and joint stock companies

· Early corporate ventures proceeded under state (royal) Charter, giving limited and specific powers

· Idea that commercial enterprise was split of risk and profit shared between persons of ownership

· Cost to much for one person, pooled stock investments of a few

· Aggregation of capital to fund: hence referred to as ‘joint stock companies.”

· Dutch West India company

· De Beers

· Bank of England

· Stock Exchanges 

· Only real external laws they had to worry about were other companies with bigger guns 

HBC

· Bascially was given 40% of modern Canada because the crazy man said no one else had claimed it, so he gave it

· Neoculus

· These joint companies became an extension of the state

· Became a tool to apply force and take what they wanted 

Not yet full legal persons

· 2 cases

· Dartmouth college case **

· Does the state of new Hampshire have to power to alter the charter given to the College?

· Marshall J quotes

· Corps are artificial beings

· Exist only in contemplation of the law

· Does not share in civil government of the country; no political power or character 

· Significance of separating public (the state) and private (market) spheres

· Attorney Webster

· Its keeping the idea that the charter was given for a reason ( see slide

· After Dartmouth

· Courts began to assimilate artificial persons to natural ones and to draw larger numbers of commercial associations under rubric

· It was becoming the norm

· Santa Clara railway case**

· 14th amendment (no state shall make or enforce any law which will go against goodness of person blah blah)

· So it should apply to corporate persons to

· Court scriber: basically understood that companies are legal persons (but this choice was merely a footnote, no real debate happened)

· Government wanted to provide for the corporation booms 

Early Restrictions on legal status

· Can a corp commit  crime?

· Does it have intent?

· Malice?

· Does it have the ability to form a mens rea

· Could it commit and be held accountable for tort law?

· Who is liable for the companies debts if the corps cant pay them?

· Shareholders?

· Incorporator?

· Limited liability

· Wasn’t a main feature of corps until 1855

· Reflected politico economic values rather than resting on fundamental jurisprudence

· Early rules

· Creditors could look to shareholders for settlement of company debts

· Charters came to make special provision limiting etc

· UK initial companies acts

· Control abuse and fraud

· Incorporation of joint stock companies

· Registration and publication of organization and membership of company; holding of meetings, auditing of accounts

· 1855 – adopted general limited liability ‘laissez fair economics had triumphed’ (Blumeberg)

Political question?

· Blumberg 1886

· The extension of limited liability was response to achieve objectives in economic forms ( See slides 

Salomon and Salomon

· Facts: successful leather merchant (boot maker) with warehouses; 30 years in business worth a great deal

· Wanted to find a way to transfer the business to his sons (sons particularly wanted this too)

· Turned his company into a limited company: incorporated as a private company in 1892: seven related shareholders

· Fixed capital at 40,000 pounds and issued 20007 shares (Salomon owned 20001 of those shares)

· His sons and wife each had 1 share

· Then the evil days occurred, the market in boots went south (labour unrest, Depression)

· Salomon lent the company money and issued debentures to raise money form other financiers (Broderip)

· Company couldn’t pay Broderip. He began proceedings

· Company declared insolvement 

· Broderip wanted its money, sued to be paid as priority creditor

· Liquidator, counter claimed – debentures issued in fraud; and also, in transfer**-( Slides

· Judges, like us, not too sure what to do

· Issues

· Was the company real? Yes

· Was the corp a fraud designed to evade liability? No

· Was it really still just his business? How can it become a different legal person?

· Other shareholders, ‘mere puppets’

· No responsible governance at 

· Cant have been intention of legislature to let this happen

· Solomon lost at court of appeal said he had to pay his debts

· Went to House of Lords

· He won, and didn’t have to pay the creditors

· We may agree or not with the political choices but we have to implement the law as written … Lord Halsbury (91)

· Sure, it’s a scandal that unsecured not protected but that’s the law (for now); Lord McNaughten 

· The judges wanted to support the limited liability of private corporation to promote economic functions 

Lord Halsbury

· Either a limited company was a legal entity  or it was not 

· Here company was formed according to statutory requirements (seven living persons as shareholders)

· No requirement as to how shares allocated

· Doesn’t matter why they became share holders or who they were


· **** see slides

· Once legally  incorporated, must be treated like any other independent person with rights and liabilities 

· Salomon should be given a break, because he did everything he could to keep himself going, put all he had into the company, lost his job etc.

· The company was intended to be private company, even from birth

· This is why you form companies

· To avoid personal bankruptcy and increased facility for borrowing money

· A 1 man company is still a legal entity

· Economically( drove companies forward

· 1066 and all that

· status based, feudalism, lots of new wealth came from spending money on companies

· Movement toward individual

· Legally

· Drove the idea of the unyielding rock on which corporate law is structured, lord Templeman, 1990

· Capital became a legal subject 

Social and economic change in the new world

· Private corps posed a threat to the sovereignty of the state?

Puzzle elements 

· Need to have corps free of government control 

· Recognize the companies economic autonomy and legitimacy

· Mark says

· The law had to have a single and unitary source of control, and unprecedented protection from the state

· See slides

But did corps have to be persons?

· Tonnes of options, there was a tendency in debates to look at corps as a legal person, because they were legally recognized

John Dewey

· He was a doubter: why have we analogized the corp to a legal unity?

· Why don’t we hold off using legal personality languages until we become comfortable with the companies themselves?

· The question then became, how do we regulate it?

Legal theorists shifted gears

· More important questions became the focus

· What could the corporations do, what rights did it have?

· See slides

· According to Mark: companies became autonomous, creative and self directed economic corporate beings

· Legal personhood of corp aligned legal unit to the economic unit

· The success of autonomous corp management model turned belief on its head ( see slide

·  Is a corporate legal person accountable?

· Skip forward to Superhuman slide

· Super (hu) man

· Capital has used corporate form to its advantage by avoiding one of the most obvious disadvantages of being a person – namely responsibility for ones acts

· Corp has no morals, no empathy. They are ruthless

· Super dominant

· Corps can act as a unity of juridical stage, they can dominate the very society which generates it (Neocleous) The person of the corp replicates state power through its unity as the basis for domination

· The corp was made to separate the private and public

· But it has the same rights etc as any capable person

Citizens United Case

· Facts

· Who are they? Non profit group that runs a political action committee

· A FEDERAL law prohibiting corps from using their money for electioneering communication advocating election or defeat of a candidate

· The first amendment

· Congress shall make no law, abridging the freedom of speech o of the press

· Majority

· This case of the Hilary movie was a heated debate

· Can the government restrict free speech depending on the speaker?

· Must corps be treated the same as natural human beings?

· Minority

· Isnt a non profit corp different than a profit corp?

· Legally they are the same

· Good to keep them the same as regular persons because

· Accountability

· Bad 

· To much power, to much money; makes it unfair

· May not represent the actual company

· It clearly trying to influence politics – not corporate role 

