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Lecture 3 ( Women becoming legal persons

CB MacPherson

· Society is a lot of free individuals who are related to each other as proprietors of their own capacities, so political society becomes a calculated devices for the protection of this property and for the maintenance of an orderly relation of exchange
Roger Cotterrell

· The concept of the legal person is the foundation of all legal ideology… it allows legal doctrine to spin complex webs of intepretation of social relations by defining persons… legal doctrine has defined individuality and humanity and the relations between collective and individual life… and it has done so in a way that reflects the interest and concerns of those with power to control legal institutions 

Public and Private Sphere

· Family did not disappear with the progress to contract; it was reconceptualized as the domestic sphere separate from both market “private” and the state “public”

· Privatized: possessive individual was to be free from the state (and legal) intervention in market and family

· Rooted in gender and age association

· Men to public sphere of work/market and were paid

· Women took the private sphere of domesticity/unpaid labour/under authority of ‘male head of household’

· Children, and those with disabilities went to the private sphere (and authority of the father)

Women as legal persons

· Before 1970, roughly, women could not go to university, vote, own property etc

· Bradwell: not every woman should have the fundamental rights to admitted to every office or position 

Bradwell V Illonois

· Case filed in 1869, went all the way to SCC. Woman (Myra Bradwell) wanted to be a lawyer, had all the qualifications, worked with her husband

· She also published the Chicago legal news

· She was in good standing in the community, and her claim to be allowed the job title of a lawyer was the 14th amendment 

But

· It was basically accepted that only men were able to make, apply and execute laws

· Majority was a technical ruling that women couldn’t be lawyers

· Bradley: said that a woman has no legal existence separate from her husband

· A womans paramount duty and obligation Is to be a wife and mother 

· Civil law as well nature herself, says blah blah blah, women are delicate, should be protected by men; they own the domestic sphere, men get the public one

Canada history

· 1st woman as a lawyer in Canada, Clara Brett Martin, Ontario 1897

· 1st woman to appear before jury, Vera Parsons, Ontario 1924

· 1st aboriginal Lawyer. Delia Opekokew, Saskatchewan, 1979

· 1st woman magistrate: Emily Murphy, 1916, Alberta

· 1st Woman …

· PS, Women in Saudi Arabia cannot drive, but in 2011 they were granted the right to vote which wont apply till elections 2015

***Mary Ann Shadd 

· First black person to become a lawyer, oddly enough, became a lawyer before the first blak man

Maurice Charles

· First black judge in Canada, 1969 

Alfred Scow

· First aboriginal judge in Canada 

1893 ( New Zealand

· Women got to vote in the US by 1919

· Susan  B Anthony ( Womens suffrage

· The trial for illegal voting

· She talked herself into being registered for the vote

· Arrived on election day to vote with 8 other women 

· Someone laid a criminal complaint against her, and she was charged with unlawful voting and the final verdict was guilty

· Basically, she had obtained a legal opinion, she had what she needed to vote, used the 14th amendment that she was qualified to vote 

· Judge made his decision before the trial even occurred

· No question for the jury, she violated the law; ordered prisoner to stand up and explain why she did not deserve to be sentenced: she definitely had a few words

· Negation of her rights, civil, political etc, as a woman I should be able to vote, I have a right to vote

· Argued about everything being made by men, for men and neglected women

· She noted how it was illegal for all persons to aid those running for Canada in the underground railroad 

· Court ordered her to sit down, she did not

· Went on to argue that all US citizens should get the same thing, she didn’t even get a trial with a jury, didn’t want lenience, just fairness

· Judge sentenced her to pay $100, she said she would never pay it

Women and political office

· British North America Act, 1867 (now constitution)

· The Gov general, from time to time, will become a member of the senate

· Has to be 30 yrs of age, has to own land, has to be citizen, over and above debts, resident of province where appointed

· Judges should reflect legal principle: fairness, and if the legal principle is off, they should change it

· Famous 5, on Parliament hill

Nellie McClung  (1873-1951)

· Prominent suffrage, author, orator, and first female member of the Board of Directors at the CBC

· Her motto was just get the job done***

Irene

Henrietta Muir Edwards

· Social Activist

· Convenor of Laws for National council of women

Louise McKinney

· First elected female politician

Emily Murphy

· The leader of the famous 5 

· On her first day in court, the defence lawyer said any decision she made would not constitute an acceptable sentence because she was a woman: would not count

· Between 1917-1927

· 5 consecutive governments wanted women in the senate but could not because of s.24 of BNA( went to Section 60 of constitution, 5 petitions

The 1927 Petitions

· Were women persons? Does the word persons in section 24 of BNA include women?

· The way its supposed to be interpreted, is that every male type word, he, him etc includes she and her: But person is gender neutral, no answer here

· Lord Sankey: said why shouldn’t it include women? 

· SCC had a different view: while persons includes everyone,  butwhen preceded by the word qualified, it removes the minor, insane etc

· So persons can be widely interpreted, such doubtful meaning and import; we don’t really know what it means so sometimes its ignored

· So the big choice becomes whether or not women should be included at persons who are qualified

· You have to be a man, because its always been this way 

· So where do you count from? Which date to you choose to base your interpretation?

· When there is an ambiguous statute, do not try to explain its meaning in a strange way, try to base it on the ordinary rules of law

· According to Chorlton v Lings, women weren’t disrespected or ignored and shouldn’t vote, but they were excused because, out of respect, they don’t have to get involved in the painful process of political business***

· It didn’t make women less or more than men, 

· Footnote from Frontiero v Richardson

· Bad history of putting women in a cage, not placing them upon a pedastal 

· The idea of a woman being a person in 1927 was a remote conjecture, if they could hold a place in office it was a great privelage 

· Privy council of Canada said it was ‘probably’ including women

· Good enough for them, but didn’t we just see remote conjecture beforehand? 

· Bovill CJ : the word persons in this case was expressly used to represent the male sex; but it must be noted that in s24, the word is not man, but it is persons 

· A lot of reactions here, women not persons, no woman senators in Canada etc

· Case was appealed

· Name changed to Edwards v A-G ( Lord Sankey

·  Persons day, October 18, 1929 

· Sankey said persons does include women; the exclusion of woman from public offices is a relic of days more barbarous than ours, the customs forced by man are not necessary any more

· Customs become traditions and morph into something stronger than they should be

· Sankey says, that if the term man, male had been used, there wouldn’t be anything he could do, but since it was persons he could arrive at a different decision

· The BNA planted a tree capable of growth in Canada

· It can change, affect change and make a different; always alive alongside law

· S21: members didn’t strictly mean men, at any time

· Married women can now own property

· The term males is only used in one section, not all

· Full decision

· Persons equals both sexes

· When male persons stated, its exclusively male and vice versa

· Agnes Mchpall, first house of commons

· Mary Ellen, first cabinet minister

· Reactions

· Lots of happy people, those interviewed said it was  great leap forward  (remember it was 1929)

Blackstone and Marriage

· When wed, men and women are one in the same in a lawful sense, she should be protected by her man in every sense of the word; it is for her benefit and because of the level of we respect

· Woman who earned wages were required to fork it over to the husband if asked 

· Technically, she could not own any property

· Woman also could not sign any contract 

Holcombe

· If a woman was endowed any property, it became the husbands when married

· Women are virtually slaves through marriage 

· He could do what he pleased with the property, could even leave it to others in his will (only real property)

· Exception of paraphernalia (clothing and such)

· No rights to the custody of children yet 

· Eventually  (late 19th century) she could inherit up to 200 lbs from marriage

· New Brunswick was the first province in Canada to start doing these kinds of things, right to sell property, right to keep wages, she could manage property if husband died etc.

All in the family

· Torts for him

· Man could sue wife (or another man) if they committed adultery 

· Loss of consortium ( if woman injured, he could sue for losses (not reciprocal, if man injured, woman could not sue 

Fobel and Dean 1991

· Vera Fobel ran the accounts, management side of the family business (full time) and ran household as well (cooking, cleaning, looking after kids

· Her husband, Edward Fobel, said he was kinda lucky bahaha; he didn’t do laundry, tried cooking occasionally, did little repairs, some house maintenance, but always very busy with work outside the home

· Vera had two serious car accidents in 9184 and 1986 (she wasn’t at fault). Before the accidents healthy and accidents, after – seriously debilitated

· While traditionally, only men got damages, she challenged

· Wanted substantial damages to cover what she normally did (which was quite a lot)

· Brooks said, that unpaid housework had been assigned no value, and even if it was valued, it was discounted because of womens lower earnings

· Fobel  case ( defining moment in 5 ways

· Expanded tort law to experiences of womens lives

· Recognized that married women were autonomous beings, separate from their husbands

· If she was injured, it was also a loss to her, not just husband

· Alows the replacment of womens work at home is the womans choice

· Doesn’t rely on family to step up with more unpaid labour (uncompensated)

· Furthers goals of distributed justice; it may not encourage more men to work at home, but it recnognizes that women do work in the house; helps rebalance the relationships between men and women 

· It educated us all; Vancise JA was first judge to recognize the importance of womens work, it wasn’t just ignored any more

· 5 final points

· women, were not legal persons, and could not own property/vote etc

· Legal cases were framed around legal persons

· It wasn’t an accident but a function of law to leave women out of law

· Women not regarded as possessive individuals with autonomy; this served as form of…

· Situation has changed from these historical instances, but there still is a conceptual tentative contention at times, a lingering legacy not yet removed 

