Laws 2201 Lecture 2 
The possessive individual and law

· I own something, why isn’t someone else allowed to take it from you

· How would you feel if they tried?

· Has it always been possible to buy and sell land?

· Some lands couldn’t be sold, and some still cant

· Even if you were the ‘boss’ you still could not sell it

· Could we always choose what our job was?

· Nope, look at conscription

· Nope, look at slavery 

· Has everyone been equally able to own property?

· It you didn’t own property, sometimes you couldn’t vote

Blackstone

· Common law: wrongs (criminal law), rights (private law); a social contract (public law)

· Granville Sharp hated the Zong slave ship, it was a gross affront to principle of English liberty, it showed the corruption of British legal system by commercial interest 

Henry Maine

· Progressive societies have been moving away form status into contracts 

· Key ideas

· Gradual dissolution of family dependency (based on feudalism) and growth of individual obligation

· Individual substituted for family

· Everyone is an individual

· Slave replaced by contract of master and servants

· Women before marriage could form relations of contract

· Status of son under power no longer in existence

· Children, crazies and married women were exempt 

Individual and property 

· Its people linked to things

·  They mutually constituted

· Legal concept of property is the right to something; to control it, to exclude others (positivist view, the law is what it is, and because of law, we have property; without law, we have no property

· When feudalism eroded, free human beings could fairly own property

· The statute of quia emptores; made it possible to dispose of land in full or in part, created the ‘use’. So you could hold property for the use of another

· Like a renter in an apartment, or a trust fund 

·  The statue of wills: succession law reform act in Ontario

· Until 1540, it wasn’t possible to leave property in a will

· The enclosure movement

· A lot of land held in common pasturing; supported by legislation, and transformed into private property

Blackstone

· The third right inherent to every Englishmen, is that of property; which consists of free use, enjoyment, disposal etc

Proprietor of the self

Individual sovereighnty: right to power over things/people, amounts

· A self determining personality, not imposed by another

· So property is a metaphor which underpins our construction of ourselves and our social position 

Persons and legal persons 

· Mullick v Mullick case, Privy council England

· Dispute: could an endowed idol be moved (household god) by a custodian 

· Legal person with juristic entity, recognized by custom over time; has a judicial status of being sued, and suing. The will of the idol must be respected by the guardian

· If guardian is questioned, a random individual can represent the idol

· The lack of humanness of the idol is irrelevant; the legal terms under which it existed, mattered

· An independent person would represent the idol when there were cases of conflict ie men vs women 

· A legal idol/legal personality has the same rights, regardless of the humanness of the legal personality; an idol has the same rights as a person if they are both legal personalities 

· The legal status of the idol

· The question: Person or property? Both? 

2007

· Land dispute over ownership; did it belong to the priest or the god itself

· Worshippers said it was the gods, priest said it was his

· ‘Gods’ called to court, waiting on attendance

· Davies and Naffine

· The earliest concept of persona came from the mask

· Person meant natural person, but not all persons had rights or capacities

· A legal person had status and capacity

· Roman citizens had character when they were the head of the family and had some property

· Roman law is about status, capacity and condition

· To be visible in law, to have legal standing, one must be a legal person. Otherwise they can be bought, sold, destroyed etc 

· Kelsen: Legal rights that stem from legal norms 

· Kocourek: legal personality is sum total of the legal relations of a person; the capacity of attracting legal relations

· So the legal person is a social construct created by law; it’s a fiction or device

· Salmond: A person is any being whom the law regards as capable of the rights and duties; humanness is not a factor

· Tur: cluster concept; groups of peoples with different groups of rights depending on age, sex, class

Natural law and the legal person

· Contrasting view of person as being the having of rights inhering in natural condition of being human

· In private law… positivist view ‘well settled’ as the governing approach 

Legal persons and legal rights : Public and private 

· if you’re a person, youre a part of the polis; you’ve signed a metaphorical social contract

· the affirmation of the private sphere allowed freedom of state intervention

Todays case study

· Persons owning property (or not)

· MacPherson

· Society becomes a relationship between proprietors

Shelly v Kraemer

· Basic facts at 33..

· August 11, 1945 – sale and purchase of a house in St louis, Missouri

· The purchasers moved in and got to meet the neighbours

· Not all of whom were thrilled

· And, some of whom, had read their deeds

· Shelleys claim: the 14th amendment, all should have equality/protection and due process of law

· The supreme court of Missouri ignored the history of slavery and the civil rights, and said the restrictive covenant should be allowed

· So it went to the Supreme court; they found the clear conflict between the covenant and the segration of persons due to race

· These covenants can and will be enforced until they reach the level of the state; the problem is, you cannot always get to the courts: ie money, knowledge 

***The restrictive covenant 1911: no black people or mongolian

Noble and Wolf v Alley 1948

· Beach O’Pines on the Shores of Lake Huron

· Annie Maud Noble had purchased a lot in 1933. Having enjoyed it for 15 years, she decided she wanted to move, was going to sell to a man named Bernie Wolf

· Restrictive covenant for this case: cant be sold to jewish, Hebrew, negro or coloured race or blood. Have to be Caucasian

· Under private law, the covenants are seen as valid

· But this didn’t really relate to the land, weren’t building a house, planting or growing food, nothing with use

· This was about ownership 

· This covenant is to broad, is one drop of jewish blood to much? If you great uncle Jim was Jewish is that too much?

So what about commercial interest?

· Quong Wing; Naturalized British subject, Canadian citizen

· Ran restaurant in Moose Jaw, hired 2 white women to work with

· They liked their jobs, had no problems

· Quong wing was convicted and fined 200$, so he appealed

Christie V York Corporation 1940

· Wanted to drink beer at a bar, they wouldn’t serve him and his friends

· He had been to the bar prior, but there was new ownership and they had a policy against serving black patrons; they simply would not

· So when he tried to get beer, the bar called the police and they charged Christie for causing a commotion (public mischief)

· Restaurant said it was a private business, so it was merely protecting its interests

· Supreme court of Canada sided with the restaurant; The Quebec license act says  a restaurant has to provide food and drink for travelers, but it wasn’t a restaurant, the SCC ignored the topic of race; ignorance of the morals to serve black patrons 

Viola Desmond

· Stood up against racism and went to jail for it

· She was a movie buff, loved to go to the movies

· She went one afternoon and sat downstairs; she was black, not allowed to sit downstairs

· She was charged with a Tax, when the difference in movie tickets was only 1 cent 

Conclusions

· Law is implicated

· Creates the legal person

· Creates property

· Interprets the scope and meaning of rights

· Lets some people in and excludes others

· Does so in accord with civilized views and common sense

· Can and does change

