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1. The common law is discursive
· Problem solving through text and talk
· The law is made up of series of stories that problems have been happened in the past
· We’re going to for a structured process where everybody will discuss their side of the story
· When we look at this body of law/the record of these stories, it’s a collection of social problem
· When we look at these laws, it gives us a window onto our values in the society. It’s al about morality, good, right, and values. As we work through them, we articulate, describe and talk about what the society means to us
2. … A historical creation
· Our decision is open to argument
· Our starting point is that there are 2 sides to a story and each person has to the right to say their own right of the story. We’re going to fight about it and figure who’s right. 
· EXAM  not going to ask what is law, going to make an argument****
3. … Steeped in liberal principles that define relationship between citizen and state through due process
· All conflict relates to context 
· 6 liberal principles
· IN THE COURSE PACK summary of each page
1066 Norman Conguest  the point of this is that the king now controls that category. After this, the king who wants to be the king of England has to find a way to assert control over territory and legitimizing the King’s authority. All the kings send out itinerant (traveling) judges. These judges go out to all different parts of the island. Then, resolute disputes by dispensing “king’s justice”. The key point is to say that we defeated you and we are now the government. In order to organize it and made it easier for these judges to formulate the laws  doctrine of precedence. In order to be fair, there has to be a certain amount of certainty. Also, when developing a body of law, it can’t be arbitrary because if it is, people wont buy it. The doctrine of precedence is a process where you decide disputes by referring to decisions you made in the past where the dispute is similar and you use each case to develop case rules to apply to similar cases in the future. Over a particulate time, it was felt that there has to be some way of organizing it. So they developed the doctrine of stare desisis  says that lower courts are bound by decisions of higher courts. 

John henry Want needs to get the boat down to Australia. He hires a guy called Dudley to bring the boat and he hires 3 people: Stephenson (mate), Brooks (able seaman) and Parker (cabin boy). On it’s way to Sidney, the boat sinks. All 4 of the people on board, the other things they have on the life boat is 2 tins of turnip, no water. Day 4 they catch a turtle. By day 8 they become desperate and drink their own pee. They don’t do anything about it. Day 14, Parker gets sick. The others don’t do anything about it till day 19. Practically dead so they want to do it and eat him. They put in a vote. Dudley and Stephenson agree but not brooks. The 2 kill him but all 3 eat him. 5 days later on day 24, they are rescued. They made no effort to hide that they killed one of them. Dudley kept some bones to bring back to England. Dudley and Stephenson are charged with murder. They agreed that they called but they think they did cause they had to. Defense of necessity. The court decides that in certain circumstance you do break the law but with a good reason. If you don’t do it something bad will happen right away (necessity – clear = imminent peril (danger is about to happen) – no legal alternative available).

The criminal isn’t looking at the practically of it, it is looking at the morality of it. It is wrong to eat people, its bad/immortal. They murdered him, there’s some blame on them because you don’t kill people, it’s wrong. 
Although there is a defense of necessity, their decision is to convict them. The press: if we allow them to get away with this, then what is going to stop the minors, in the factors, etc to do this. Once they were convicted, all hell broke loose. There was more violence because of this particular decision. They were in jail for a period of time but they weren’t hung (commute to 6 months).
Because we’re trying to result things based on stories, it is important to see the common law as a fixed body of rules and regulations, it is preferable to view it as a living tradition of dispute resolution. Because law is a special practice and society is in a constant state of agitated movement law is always an organic and hands – on practice that is never the complete or finished article, it is always situated inside and within, not outside and beyond, the society in which it arises. 

In Canada:
· Privilege law  property rights, marriage
· Quebec  civil law
· rest of Canada  common law
Public matter:
· Constitutional
· Criminal law relp citizen and state
· Common law

· The common law has never been put in code
· In 1890s  codifying the criminal law put in book
· 1892  criminal code of Canada (collection of criminal rules)
· It defines what murder is
· Up to 1955 judges can still create new crimes and defenses. In that time, judges sat down and revised that criminal code. Judges can no longer create new crimes, on exception of contempt of court. Judges however can still create new defenses 
· Legal reasoning  even though we have a criminal code, the common law remains flexible 
· There’s a flexibility in the common law because:
· New defenses
· Test charts
· “Distinguish a case on its facts”
· Overturn their previous decisions 

ASSIGNMENT

The common law is:
1. Discursive
2. Historical 
3. Steeped in liberal principles that define the relationship between the citizens through the principles of due process
· liberism focuses on individuals
· It’s the way the system thinks about the criminal justice (6 principles)

1. Society is made up of individuals  it is a collection/aggregate of individuals
· Very clearly defined roles where you are born to and stay there
· Individuals should be able to change their own lives
· Each individual is unique
· Groups shouldn’t be treated differently (gays)
· They are individuals who are rational
2. ****Rational individuals weight the costs and benefits of their action and only act when the costs out weight the benefits***
· If you break in my house and get caught, the benefit is that you get the money and the stuff you stole 
· Drunk driving  driving to court drunk. Rational decision? There’s an impulse and addiction 
3. Individuals and society agree to obey the law to protect themselves from transgressors because it’s rational to do so  
· If I live in a society where I can break in a house and take a tv, they can break in my house and take it back. I will give up a little of my freedom, but in exchange; you will protect me from transgressors.  If I weight the costs and benefit, I will end up with more freedom in the long run
4. Role of law. Criminal justice system is to maximize individual freedom
· Whole point of cjs is protection
5. ***When the cjs punishes the transgressors, it takes away the T liberty or property****
· It creates a problem for us because the whole point of the law is to maximize the freedom
6. ***Because individual freedom is so important, the cjs should only punish individuals who made a rational decision to act (“blameworthiness”)****
· Ex: when somebody doesn’t necessarily mean to do something/an accident
· The criminal law is all about constraining the power of the state. The only group within society that can break in my house and drag me to prison… 
· The cjs is designed to contrain:
· 1. Executive power (state, government, cops, army)
· Especially government’s use of violence
· Rule of law: everyone (individual, gvmt) has to obey the same rules
· 2. Judicial power:
· Violence  punish 
· The rules are set up to avoid the use of power
· The focus isn’t on protecting the victim, it is to protect the defendant (the guy who is accused of being a transgressors)
· Designed for the court to not abuse this sort of violence

The decisions that make the common law are shaped a particular legal culture. (First sentence in assignment) 

1. Crime control model:
· cjs job: 
· To repress crime
· Managing crime
· Get bad guys off the street
· Defendant to plead guilty as quickly as possible because we just want to get him off the street. 
· If cops break the rule of evidence and find proof of criminal activity, then they violated the individuals proof of rights  illegally obtained evidence admitted 
· When somebody is convicted, you shouldn’t et them an appeal because that is just a waste of time and money 
· Typically this is the perspective that is presented by the police (they think they are getting the bad guys)
· The conclusion: the law legal rights and courts get in the way of justice (CSI)
2. Due Process model (liberal principles)
· Cjs’s job is to protect vulnerable individuals from the overwhelming power of state (police were the only ones allowed to use public violence) 
· Because of this, we use procedural rules (evidence, presumption) to protect the individual from the state’s power
· You want your criminal law to punish/constrain abuse of power by state and by state agents 
· Charter, 1982
You can’t put me jail without going through a while course of rules 
S 2
S 7-14
Not a 5 paragraph essay
“in this parper, I will argue about BANG”
first paragraph = thesis statement

The aim of this tutorial is to help you identify arguments and distinguish them from various kinds of non-arguments

An argument is a claim defended with reason, more precisely, a passage is an argument if and only if:
· It is a group of 2 or more statements
· One of those statements (conclusion) is claimed or intended to be supported by the others (the premises)
3 important things that follow from the definition:
· Nothing counts as an argument unless it is claimed or intended that one statement follow from one or more other statements in the passage. In other words, a passage is an argument only if the speaker or writer intends to offer evidence or reasons why another statement should be accepted as true 
An argument is not a report

Crime control vs due process (liberal principles)
Due process:
· Judicial review police actions to ensure follow procedural rules
· Constrain state power again the defendant because he has the most to lose from the citizen (we are protecting citizen by someone who is accused of crime)
· Citizenship 
· All theses rules are a good thing because they do something about the citizenship
· Citizens need rights
· Punishing crime
· Efficiently and protect victims
· The procedural rules bent because decrease efficient 
· The purpose of the cjs is to negotiate a democratic relationship between the citizen and the state
The crime control model:
1. Preventative state
· The risk of crime is intolerable
· In order to resist crime  not let people make their own decision or act freely
2. Regulatory state
· Crime is going to happen you can’t control it
· Crime inevitable  manage it
3. Authoritarian state
· State can use force without procedural protections
4. The liberal state:
· The rule of state is to make sure to protect the accused and you have to make sure he’s guilty before you put that force


ASSIGNMMENT: The crime control model: who cares we got a criminal and the point is to get the bad people off the street. The cops have no right to stop you on the road without speeding or any sort on the road. They are not allowed to randomly ask for you identification. Due process: the system doesn’t alone protect the innocent ones, they always protect the guilty ones
Found someone guilty: crime control
Violated his rights: due process

Role of defendant and victim:
1. Role of defendant:
· Who can be a party to the defense
· Criminal justice system
· State vs. defendant  individual citizen accused of a crime  ex: john robs quickie. Knife slashes Clerk. Witnesses are in fear. Storeowner is losing property.
· When we talk about a crime, we’re going to look at R against Dunlop. R = Regina (the queen). This is a battle between the state and the crime
· The victim’s role in this process is just like any other citizen. The victim is a potential witness but nothing more. 
· Who is the accused? How do you get caught up in the system?
2. Section 21 CCC (Dunlop and Curran)
· Everyone is a party to an offence who:
· Actually commits it
· Does or commits to do anything for the purpose of aiding any person to commit it
· Or abets any person in committing it
· Being a party: getting convicted the same amount as the person who actually did it
· Easy one: the individual who commits the act is the criminal
· Aid or abettor
· R v. Dunlop (1979) SCC
· 2 people at a bar called Dunlop and Sylvesta. As they are drinking, a 16-year-old girl and her friend come in and start drinking. One of the bikers asks them to go to a party at a dumpsite. The girls say yes. D and S bring some beer and throughout the course of the party, the 16 year old is gang raped by 18 bikers. D and S arrive, watch the rape and then LEAVE. They are both charged with rape. The question here is: are D and S a party of the rape? Did they aid and abet the rape? They get convicted for the supreme court of Canada.
· Aiding and abetting has to be something more then mere presence at a scene of a crime
· A and A regulation encouragement OR facilitation 
· The court says just being there isn’t enough. They do however say if you’re there and knew it was going to happen, that MAYBE be enough (don’t have to decide that right now)
· You’re under a legal obligation to protect that person. If they knew this was going to happen, then that would make them a party to the crime

1. Role of victim (Carter article) 
· a. Liberal principle of victims 
· b. Equality defense of victim
1. Def – party to an offence
· S. 21 (1) – actually commits
· Aids + abets (Dunlop, Curran)
· S. 21 (2) – common intention (Puffer, Mcfall + Kizyma)

2. Victim  liberal defense, equality defense

R v Curran (1977) (decided by the Alberta supreme court)
Defoe is with his friend Curran at the mall. Armand walks by and Defoe wants to rob him. Defoe pushes Defoe down the stairs. Curran watches from the top of the stairs. Defoe goes to Armand and takes out his eyes so he doesn’t tell on him. Curran says that’s not good enough because a blind man can still talk. At tis point, Defoe shocks Armand to death. Defoe actually commits the murder. But is Curran a party to the murder? Did he aid and abet? Did he encourage or facilitate the person who actually did it? Do we take away Curran’s liberty because of his participation in this? 
The Supreme Court looks at it and said he certainly did something. When he made this statement, did he mean to encourage Defoe? The court said we could only find him a party if he did it on purpose to encourage Defoe. Since it’s a appeal, the court says you have to come back and have a different trial. Not only encourage, but mean to encourage him. 

****D +S (decided by the supreme court of Canada)
Because of the way the common law developed, stereo diesis = created someone on top authority where everybody has to follow their rules because it’s the high court in the land
- Everybody had different rules (Quebec, Edmonton, etc.) until they reached the supreme court of Canada where they all now have the same rules

Common intention (S1. 22) to explain what it means:
R v Puffer, Mcfall + Kizyma (1977) Manitoba Court of Appeal
They’re out one night, they say let’s go to a park and find some gay men and beat them. The factual part of the evidence is that they all say we got together and we “roll some fags”. They find someone and all 3 of them tie the victim’s arms and legs up and all 3 beat the shit out of him then walk away. He’s hurt badly but he’s alive. Kizyma goes back because he thinks if the victim yells, they can get caught. So he goes back and ties a pillow over the victim’s face so he can’t call out. The other 2 don’t know he went back and did that. The victim suffocates and dies. Kizyma is the perpetrator because he’s the one that did it; it’s easy to convict him. Are puffer and Mcfall parties’ ender S21 (2) because they formed some common intention? If they are then we can lock them up too. They say yeah we meant to go out and beat and we did it for a purpose but we didn’t kill him. 
1. The people who are accused of being a party form a group with the perpetrator and they decide they are going to do something together. (P + M with K  go assault someone in the park). Yes. 
2. Is what they decided to do together unlawful? Yes because it’s an assault and it violates criminal code
3. Ought or should P and M have known that it was likely that one of the members of the group would commit and offense? (In this case murder). If your answer is yes, the other 2 are still parties to it even though they didn’t commit the murder.

The court says that you get together with someone to do something unlawful; you should have known that one of you would kill even though you didn’t. We get to punish you and take away your liberty 

1982  the charter has passed. The court now is even more concerned about the liberal principles
· S. 7  not deprived liberty except in accordance the principles of fundamental justice. (You can’t take away my liberty unless you follow the rules of due process (liberal values))
· When you’re convicted of murder that takes away the most liberty you can lose because you get life imprisonment. When you charged those guys with murder, that’s the worse what the state can do to them)
· There’s a huge emphasis on if it was rational process  costs < benefits
· Applies to S 21 (2)  crime = murder. Only convict P as a party to murder if D intended to kill victim
· 
ASSIGNMENT: Pick one of the assignments and say what carter would say about that particular article

There’s this guy Goetz who lives and works in N-Y. Works in technology. In 1981, he’s on the subway and 3 young men come up to him and rob an electronic he was taking to work. Plate glass door  injured chest. The he goes and says he wants a gun so he goes to Florida, gets a gun and brings it back to n-y. On December 22nd 1982, he’s sitting on the subway and 4 young men get on the subway (Allen 19, Canty 19, Cabey 19 and Ramseur 18). Sit next to him and say hey how are you. Canty says give me 5 dollars. At the trial there was question about if all 4 were intentionally wanted to rob him (yes). Goetz takes out his gun and shoot 4 shots at each of them. At the trial, he said he was trying to get as much of them as he could. He shoots a 5th shot to Cabey with a dum dum bullet (a bullet that explodes). This hits the press because the cops are looking for Goetz (weapons chargers, assault). N-Y response the entire city by praising the subway vigilante. The cops catch up with him and he is charged with assault and being in possession of illegal weapon. He gets let go for all chargers except the weapons chargers. But why? Goetz = white and 4 victims = black. It gets turned around. 

Carter looks at this and said you have to find liberal defense of victimhood. A victim is an individual who loses property or liberty because of the action of an individual transgressor. The liberal understanding of victimhood pretends that people don’t belong in groups. You can understand this if you add in race (color coded). When we as a society see this story, the general society see that Goetz become the victim and the 4 black guys become the transgressors. Criminal justice system are blind to this because they assume all individuals are equal. So carter looks at this and says they’re actually another way at looking at victimhood (an alternative definition). You look at historical patterns of discrimination that lead to systemic inequalities that effect people’s life chances. When you do that, race becomes visible, wealth becomes visible, gender, ethnicity, religion. Liberalism has a big blind spot because it’s so focused on the individual. But if you get rid of the notion of individual responsibility that’s so sensual to socialism, then a community can wallow because it can’t deal with it’s own problems. 
Role of the victim

Criminal trial as Social Ritual (marriage)
1. Reproduction of Political Authority 
2. In Symbolically Organized space
3. Through repeated visible Rituals

CJS  suppose to create a relationship between the individual and the state. We want to make sure the state authority isn’t abused. We’re forced for violence because of the state. We’re afraid of you because once we make that deal with you, there’s that violence. 

Gabel and Harris article  single most powerful collective image of authority is that of the courtroom

Ashworth and Zedner article  they said that the criminal trial is one of the most powerful tools of government 

Criminal/courtroom: The courtroom is a symbolically organized public space that’s designed to reproduce through repeated visible rituals, a collective obedience to authority. We rely on theses visible rituals to create something, in this case a union between 2 people. 

· We agree to obey the law
· You agree to protect us from transgressors
· And both of us agree that there’s an ability to use violence towards the transgressors and constrain violence to the citizens 

Weber: state authority rests on the state’s monopoly over the use of force. This can be implied to any state, doesn’t matter if its democratic state or not

The problem is that this only works if people buy in. You can only retain power if people buy into it. The only tool they have to maintain their power/control is the use of violence/force. This force eventually arose and people stop following the rules (lose power). Because of that, all society develops rituals where citizens in act and re enact their collective obedience to the state’s authority (as legitimization authority).

Ritual: not following the rules and you get punished. We rely on these rituals to create some sort of relationship (democratic relationship). We will give the sate a monopoly over the use of force. In order to legitimate that authority (monopoly over use of force)  we used due process as ritual. Form this perspective; the criminal trial itself will become the most potent and strongest ritual of legitimization. It’s the place and the behavior where we insure that the state can only take away an individual’s freedom/liberty if they can plead a ritual showing they followed the rules of due process. Criminal trial = morality play. In this morality play, we act out the relationship between the citizen and the state, and as long as we go through this ritual, the state’s use of violence is reconstructed as legitimate authority and rule of law. That’s where we make sure we construct our notion of freedom/justice

Criminal Trial as Social Ritual
1. Reproduction of police authority
2. In symbolically organized space
3. Through repeated visible rituals

Role of Police in CJS
1. Criminological perspectives
2. Liberal perspective (i.e. cjs’ perspective)
a. Interface between citizen + state
b. Initiative court proceedings 

The Dias is the raised platform that the judge sits on. It’s the central visual focus of the room. Everybody knows when he or she is sitting down; it’s where you’re supposed to be looking. It’s the symbols of state (flag). You see a picture of the Queen. It signifies the power of the state. Because it raised, the judge is also looking down at everyone and that symbolizes not only is the state powerful, but it’s also impartial of state. The Dias is what the judge sits on and there’s a bench. It’s a big huge desk with solid stuff on it. It’s large, impressive, and solid. This bench is designed to signify the impenetrability and permanence of state. Not only does the state have the power of the room, the penetrability is greater than the judge. Often on the side, there’s the prisoner’s dock. It is always out of the central visual point of the room. It is a very specific kind of space, which makes it clear there’s a separation between the “criminal” and the rest of the people. These kind of visual cubes come together to signify D’s isolation, unworthiness and stigma. At the same time, the fact that the accused is even in the room signifies the fairness of process and largess of state (it has a strong, symbolic meaning). Counsel tables (tables for lawyers)  one side there’s lawyer for the state, and the other side there’s lawyer for the accused. The symbolic meaning of this is that there’s a ritual distance for separation of the 2 sides. They are not on the same team, they are opponents. At the same time, there’s this triangle and it’s the same triangle we see in other ritual paces. This triangle tells us that the location of the desk tells us to listen to what they have to say. The accused is not part of symbolic interaction; he’s there but not part of it. The bar that runs across separates the trial of the judge and the lawyers from the public. It separates the members from the public from the people in the act of trial. At the same time, there’s a central isle that comes to the gate and that symbolizes an invitation for the public to participate but still keep a ritual distance. Where the public sits is called the gallery. The gallery symbolizes that public presence is anticipated, we expect people to come and they’re presence is importance  their ability to see the ritual is signified by the way the seating is set up. The gallery is just a bunch of undifferentiated rose, there is no desk/no place to put paper, no separate chairs, and that symbolizes the public’s role as observers. What they’re observing is the triangle. The last piece is the witness stand. It’s immediately beside the bench and it’s raised above the rest of the room but its bellow the judge’s Dias. The fact that it’s raised above that’s watching is that there’s certain vulnerability, where everybody can see you. It’s most scrutinized by the state. 

The witness is part of the citizen, then the person gets called up and the judge watches. You are no longer a citizen; you are now part of it and need to talk. Then you get permission to leave. The victim has no place in the courtroom what so ever, he is either there as a member of the public or they’re there because they’re a witness. Being witness participation is a duty of citizenship 

3. To enact as ritual, it’s through talk and movement 
· It’s a place where things happen, this space requires action, participation and performance 
· It’s not just the officiate that have to do certain things; it’s also the public. The public has to stand up when the judge comes in and only sit when the judge’s sit. Before you leave the room, you need to go up and bow to the judge.
· There are certain things you are not allowed to do, but also things you are required to do
· The people in the triangle  trial judge, C. AH (lawyer1) and Def. (lawyer 2). They are the ones that celebrants (main actors in the morality play)

Ritualized Dress:
· A robe that has to be black
· Need to wear black shoes to court
· If I’m wearing a skirt, my panty hose has to be black
· This is very strict and needs to be followed

Ritualized speech:
· “Are you going to say the truth, the whole truth and nothing but the truth…?”
· Guilty/not guilty actually has a lot of symbolic meaning
· Its solemn, socially important 
· Suppose to show some sort of respect
· If somebody does something very stupid and you want to tell the judge, you say: “my learned friend”
· “With respect” (to the judge)
· If you disrespect the judge, its not acceptable
· The best come is absolute discharge (when you forget this ever happened))
· A suspended sentence  not fully discharge but not going to jail 
· Having a criminal record can always come in the way  it is a significant harm to a client (crossing the boarder, applying for a job, etc.)



Assignment 3:
· Talk about how the abuse of force delegitimizes state’s power
· Giving an example of clear abuse of force 
· Main concept: what does it mean to give the state of monopoly over the use of force
· Talk about criminal trial as to social ritual

Stacey Bond: Sep 6 2008

· Walking home from the market
· Just 4 days before this incident, one of the officers named Desjourdy (sergeant at the time) was in a case involving another case. He tazered the women in the cell.
· In this case, she’s been arrest, she was aggressive, and she spat on him. The punishment to him was to demote him for a 90 days period
· Wasn’t the first time he’s been aggressive with women in custody 
· He then ran into Stacy on the street. When they approached her, she cooperated with them and they asked for her id so she gave it to them. Then she asked nicely why they stopped her. Then they take her and take her down to the station
· Up to the point that they were twisting her aim, there was no allegation that she was cooperating
· Then they decide to put her on the ground and cut off her clothes. They said it was because she could choc herself but they left her with pants (which doesn’t make sense)
· She’s got wet pants and no top
· What makes this case particularity interesting is that she was about our age (me). 
· So if I’m walking down the street and a police officer comes up to me and asks for my id and I say no, then I should believe that that is the end of it
· Liberality requires that we can walk around and not being asked for our id
· The allegation is that there has been an abuse of power  she is assaulted, exposed, stripped, left half naked, embarrassed
· The first one is exclusion of evidence: after this incident, Bond is charged with being drunk in a public place so now she has criminal trial against her. She is the accused person in this trial. The Crown has to call the police to see what happened (the witness). And then the defense calls the witnesses (people who were around watching and each tell their side of the story)
· This was clearly an abuse of force
· He’s on the record saying that he is appoled of the state’s behavior to the individual’s dignity
· The crown says all his power was excluded
· They dropped the charges
· It does provide some assumptions to the accused that have criminally charged
· The court’s concern is that is doesn’t want to bring the administration of justice into depute. Although we give the state this monopoly of the state of force, there is a limit because if they abuse it then the whole system falls apart  the 
· It is not designed to discipline the cop or to hold the cop to account
· The second problem is that evidence from the United States police says quite clearly that throwing out evidence does not deterrent effect. 
This is exclusive of evidence

Disciplinary hearings:
1. Internal  wow tazered a women in a cell, she wasn’t going to go anywhere
· Focuses on the individual cop 
· Don’t focuses on cop culture 
· Been affective because they don’t really get to need of the problem
2. Public complaint commissions:
· The cops are going to stick up for each other 
· To fix that, in the 80’s they thought of public boards to sit and fix that
· 2 problems with that:
1. Because a police officer can loose his job, that’s a loss of liberty and property so the public associates DUE PROCESS. 
2. Tend to be sympathetic to crime control model/cops 

Criminal prosecution:
· On March 15th 2011  charges were layed against Desjourdy. He’s not charged with assault, but with sexual assault. 4 problems with this approach.
1. Complaining open to retaliation  once a cop know there is charges laid to another cop, one of own then some cops can make you life pretty uncomfortable. 
2. In order for the prosecution to go forward, the crown attorney has to cooperate against the cop. But the crown attorney works with the cops so CA needs the police to cooperate
3. The burden of proof is very high because it is beyond a reasonable doubt
4. Won’t change the culture

Civil actions 
· When you sue the police officer and force for money damage
· Ex: Bond sued for 1.2 million dollars (for assault)
· The up side is that it’s not a criminal action, it’s a civil action  prof is on the balance of probability. Way easier to prove. Because of that, it is way more likely to succeed/win
· On the down side, it is time consuming, expensive (she’s been paying a lawyer for 4 years). If you win, the damage is paid by the state not the individual cop. 
· This does have the potential to change police practice (OF THE 4)
Ex: Doe against the Metro Toronto board of commissioners of police case: (1986)
· It’s hot so people would leave their windows open and there a rapist active in the area. He would climb the second floor balconies and rap a women sleeping in her bed. Jane Doe was the last assaulted by the rapist. She was involved in being a witness. She finds out that the police made a decision not to warn the women living in the area in Toronto so he can keep doing it until they catch him. So he rapes 2 people and a third time (same area). 4th time  damn missed him, we’ll catch him the next time. Then they finally catch him rapping Jane Doe. 
· She then sues the police for failure to warn negligence. She basically says that you have to live up to your profession and in this case you purposely put women at risk. At the trial, they couldn’t tell the women because they would become historical. She wins a reward of 175k in damages. This led to change in policy

Role of Police:
1. To negotiate demo relationship between citizens and the state
2. By initiative court proceedings  arrest + pretrial custody Handout 
· When they’re talking to the court att, they’re giving them evidence 
· Their actual function is very narrow, its to actually get people into the court
Criminal trial:	
1. Adversarial system (vs inquisitorial system)
2. If adversaries, why plea-bargain?

ROLE OF POLICE

Preliminary inquiry: The crown has to prove that they have a good case against the accused. 
Summarily = proceed quickly 
Until the crown makes a choice, it’s treated as a more serious offence. Why? Always air to protecting the society from the transgressors, no short cuts. The purpose: the criminal code is trying to deal that we have a lot of stuff going on in the criminal trial so it’s a way to make the proceeded move quicker 

Arrest: from cmj point of view, arrest is a big deal because you are taking away somebody’s liberty. We restrict the amount of force for the officer to use to make an arrest

Reasonable: talking to guy on the street = yeah he’s right. You’re talking about value judgments. 
Rational: weighing the cost and benefit. You can kill people rationally but it’s not reasonable. Ex: I’m going to kill you to harvest your organs and sell them

495: court says you can’t arrest someone unless it is really necessary 

494 (1) as a citizen, when I decide to take someone’s freedom away then it better be pretty serious. Citizens are supposed to maximize each other’s liberty.
(2)  Something people in our society would agree with. If I see somebody getting chased for committing a crime, then I’m allowed to stop him (reasonable offense). 
(3) If you own a property or acting for the owner and find somebody committing offense on you property, then you have the right to arrest him or her and shoot them  not proportionate (unlawful arrest)

495 (1)  we have to find somebody actually in the act, but the police officer can arrest someone before or after the act. He can arrest someone committing a criminal offense but citizens only if it’s an indictable offense. A warrant is a traditional document that the court issues that someone’s information shows on reasonable 

Bail court:
(1) Even if the police officer follows the rules and arrest the person, he’s suppose to release them right away but give them a court day. Only time they can’t release them is when the individual don’t give out the name
(2) When I’m in court, they can say this is what happened. it’s really saying, we’ve broken this up and we don’t want you going out and doing the same thing. We want to stop it
(3) You got to come to court

CRIMINAL TRIAL
· There will be a number of set dates appearances until the trial date is set
· If you’re going to trial or have a guilt plea, then we have to start the trial. Arraignment  read charges
· At that point, the accused is asked to plea. Guilty or not guilty
· Guilty = crown read the facts of the case and the police’s information and then the crown and the defense council makes submissions to sentence then the court sentences 
· Not guilty = proceed with the trial. The crown makes an opening statement then the defense makes an opening statement. Crown witnesses. If at that point, defenses can move to acquittal. If they have established that there’s evidence that the guy is guilty, then the defense witnesses and then there’s a closing statement by council  
· At that point, 2 things have to happen. 1. Court says this is what we expect as story and proceeds as this was true. Based on that, then the judge accouters the law and then go to sentence 

NOTES ON PAPER

3 kinds of Actus Reus
1. Action:
· Defined in code  assault
· Not defined  courts ex: sexual assault (Chase, KB, Bernier)
2. States of being
· Ex: care = control of motor vehicle while impaired (Ford, Toews, Pilon)
3. Omission

1. Sexual assault: s.271
· The actus rea of sexual assault is (in) direct touching without the victim’s consent
· The assault has to happen in circumstances of sexual nature where victim’s sexual integrity is violated
· The court specifically said in order to fall in this nature, it does not require touching of genitals 

R v KB (1993) SCC
· Involves a minor victim
· KB is the father of a 3 year old boy
· This 3 year boy discovered is body parts
· The boy would touch other people’s testicules and say “oh I have that too”
· The boy wouldn’t learn so the father grabbed them and said “see that hurts”
· There was some bruising that showed up in a medical exam
· There was chargers against the father
· A/R of S/a: You can check off the 2 first ones
· INCLUDES aggressive act of domination that violates victim’s sexual integrity
· Does not regulate D’s sexual gratification
· The court doesn’t care that the accused didn’t mean for sexual assault
· He violated his body integrity and his sexual integrity as well
· The court convicts the father as sexual assault

R v Bernier (1998) SCC
· Bernier works with people who developed mental disabilities
· He has a relationship with the people who live there
· Over time as he gets to know them, he starts joking with them and he would joke with the by grabbing their breast and their testicules
· Bernier is charged with sexual assault
· The court goes back to it’s working definition
· Yes, direct touching without the victim’s consent
· Is the circumstance of sexual nature where victim’s sexual integrity is violated? His wasn’t aggressive act of domination
· The court focuses on the first part
· They say as long as there is the definition of sexual integrity, it does not regulate hostility from D
· The court continues to fettle with and change the definition of actus reas with assault, depending on the situations 
· As the definition as evolved, there is a particular goal in mind

****There is 2 things keep in mind: give a section and need to give the A/R  look in the code and see what is advised in it
****If she ask what is sexual assault  LONG ANSWER

2. Sometimes the court criminalized the states of being  also known as “status offences” (convicted as not something you’ve done but something you are
· S. 210 (2) (B)  look at the section and say WHERE IS THE VERB and go from there A/R: 
· IS found. 
· Where? Common bawdy house  where prostitution is practiced
· Without lawful excuse
Example where state of being is violated  S. 253 (1) (a): care + control of a motor vehicle while impaired
· The OR’s and the AND’s are very important. Or = only check one of them (alternative). And = need everything on the list
· Has/is in
· Everyone commits an offense of care + control of a motor vehicle
· D’s ability to operate mv is impaired by alcohol or drug
· You are drunk and are care + control of the car = criminalize that
· The case starts around 1982

Ford v R SCC
· Ford is at a party at a friend’s house
· As the evening goes on and he’s more drunk, he thinks I better not drive home
· He asks a friend to drive him home and he says yes
· He meets him in the car but sitting in the driver’s seat and waits for his friend
· Before his buddy comes out to take him home, the cop comes and knocks on the window and sees that he can’t drive 
· Charged with drunk driving
· In driver’s seat
· Key in ignition
· Car is on
· Did he mean to drive it? That’s the question. If he passes out or something like that, the car can start to move and he is not in intension to take control
· Care + control = they convict him
· They define care and control as is act or series of act that involve the use of a car that may lead to a car being accidently set in motion
· They know this is a status defense but trying to figure out if just being in the car is enough
· The real worry here is that because a person is drunk, if they are the one who own the car they might do something stupid and hurt someone

R v Toews (1985) SCC
· Toews is at a buddy’s place and his car is at a private property so not near a road
· He’s had too much to drunk so he said he’ll sleep in his car
· He gets in his sleeping bag and lays across the front seat
· He doesn’t want to lose his keys so he puts them in the ignition 
· When the cops find him, the car is off
· The court says this is not care + control so they acquit him

R v Pilon (1998) ONTCA
· Blows 220 and knows he’s getting drunk
· He gets in the driver’s seat and throws the key under the passenger’s seat
· After he does that, he lays down across the front seat
· Cops find him and ask if this is a series of act that involves use of mv that may set in motion?
· Yes this definition still applies but we are going to distinguish these 2 cases on facts
· Only difference is that there is no sleeping bag in this case
· C + C = convict
· Over the years, drunk and driving as gotten more serious
· They look at the totality of the circumstance, he could take the key and put it in the ignition and harm someone

****Give example for results oriented judicial decision-making because they want a decision so they look for reasons to justify. Ex: PILON  distinguish facts

3. Omission  
· A/R is not doing something, its omitting of doing something
· General rule in the common law that there is no duty to rescue anyone
· If you do not rescue someone in certain circumstance, there is no criminal responsibility
· There are other forms of responsibility  bad person
· Exceptions to this rule: S. 217 (2)  undertake to do something and then omits to do it
· A/R  you undertake to do something
· And not doing it will lead to danger to life

R v Browne (1997) ONTCA
· Browne and his gf are driving down the street
· He has a lot of cocaine in his car
· He says if you swallow it all I promise to take you to the hospital after
· He said if they see him driving her to the hospital, they will know it’s his fault so he dumps her out of the car 
· She dies
· Undertaking definition: more expression of words. It has to be a commitment the victim can rely on
· Although he said he would take her to the hospital, he did not

Exception #2: specific duties imposed by CCC	












Actus Reus
1. Types
2. Causation
a. Causal chain
b. Thin-skulled V
c. Contribute cause (Smithers, Nette, Maybin) 

Mens Rea
1. INTRO
a. Words in code
b. Levels of Mens Rea
c. Subjective + objective tests

Definition of causation
1. Causal chain
2. Thin skulled V rule
3. Contributive cause outside de minimus range (> minimal impact on events  V’s death) “more than a negligible contribution” “not insignificant”  significant contributive cause (more than a minimal contribution) (the test)

A/R homicide
- (In) direct
- Doing anything
- To cause death
- Human being

Mens Rea
· 1st degree murder  do it on purpose but its planned and deliberate
· With murder in general, we want someone to do it on purpose to get some benefit for themselves (second degree murder)
· Manslaughter  most blame worthy you can get (max life imprisonment)
· Punishment is life imprisonment and parole comes 2 years after (1st degree)
· 2nd degree murder according to the code is always life imprisonment but the parole is in 10 years
· What distinguishes these different levels is the amount of liberty you lose
· In 2nd degree murder and manslaughter, in other offenses that require causation, this should still be the test (^). When we’re talking about 1st degree murder, this is simply not enough. They say the test is a higher one, it includes a significant contributive cause PLUS D’s actions have to be an essential, substantial and integral part of killing the victim

Harbottle (1993)
· Him and his friend sexual abuse a 17 year old girl
· They decide to kill her because she’s seen them
· They decide to kill her nicely  strangle her
· When you look at causation, you have to establish a stronger chain
· Its whether or not what Harbottle does is essential, substantial and integral part of the killing
· Is that chain strong enough? Yeah he did something to do the murder
· They take that reason and apply it in Nette’s cause
· They struggle with loss of liberty

Maybin + Maybin (2012) SCC
· Brothers timothy and Mathew
· At a bar and some time of the night they get into a fight with the victim
· In that fight, they repeatedly punch him in the face and head until he becomes unconscious 
· The bouncers go to the guys to pull them apart and after the V loses conscious, the bouncer bashes him on the head and that’s when the V dies
· The question here is who’s guilty of murder in this circumstance
· All 3 of them are charged with murder
· The trial court looks at and says the bouncer comes in and breaks it but what gets appealed the acquit of the 2 brothers
· There’s no causal chain, the bouncer comes and breaks it
· They start to pull back; the real question is would the victim have lived with the actions of the accused? (Significant contributive cause) “But for”
· When they’re trying to determine whether there’s an intervening act, once you start something you’ve become responsible for the actions
· These actions include other causes that are foreseeable flowing  
· The “but for” attaches to significant contributive cause
· They say they got to go to a new trial
· They don’t change the definition, they change on it
· ****** GOOD EXAM QUESTION
· Gives a story with facts, need to apply the law
· Walk through the legal definitions (all of it) and apply that case law to the facts
· Know definition of sexual assault (the whole thing)
· Insanity question
· Definition of causation  say the WHOLE thing**

The story: H+D2 kidnap, sexual assault, causation D2 decision plan, D2 strangle, V struggles, H holds V’s feet, D2 strangles and V dies

A/R
· (In) direct CHECK
· Causes death 
· Hb CHECK

· The question: were his actions a significant contributive cause to the death of the V?
· He’s charged with 1st degree murder
· The next question is: are we done is there a higher cause done for the causation of 1st degree murder?
· CL = is there A/R? If not then  ACQUIT
· If yes then move down to M/R

Identify the mental state:
BOOK: 229-230 (murder)  MEANS TO, KNOWS
244  WITH INTENT (means to do it)
139 (1)  WILFULLY (done it on purpose, I’ve weighed the cost and benefits)
· There might be additional mental state, has to be intentional PLUS panned and deliberate. 
· The main point here is whether you’re reckless about it, whether you’re negligent
· You have to go to code and the case law

Levels of Mens Rea: (a working definition not the definition we need on the exam)
1. Intention/knowledge  highest level
· They mean to do it (intention)
· They foresee the consequences of their actions 
· Knowledge is knowing
2. Willful Blindness
· You’ve outweighed the cost and benefit but you decide to check out the thing that is going to make you known
· You’re not asking so you can avoid responsibility
· It’s at the top of the chart because not asking is also a rational decision
3. Recklessness
· When you know you’re doing something that is risky but you go ahead and do it anyway 
· Made the decision to go ahead 

· The parliament screwed up by adding new ones
4. Criminal negligence 

· Everything above the line applies to criminal offence
· And bellow applies to quasi criminal offence
· Provinces + fed (in additional to criminal law)
· Regulate non-criminal behavior
1. Prohibition 
2. Penalty 
· These look like crimes because they have 1 and 2 but they’re not, they’re just regulatory offences
4. Strict liability
5. Absolute liability






Mens Rea Chart
· At the top more serious defenses: most blameworthy and subjective
· At the bottom: least blameworthy (parking tickets) and objective
· A subjective test: look inside the accused’s minds and asks what was the accused thinking. The important thing is his rational process. Did he know something in his own head/did he realize
· An objective test: doesn’t ask what the accused was thinking but what the accused should have been thinking. What would a reasonable person have been thinking? The court is least comfortable with the objective test because they are least rational with weighting the cost and the benefit
· Murder: means to, on purpose, with intent. These tell you that it’s on the top of the chart

1. Intention

R v Buggaga + Durocher (199) ONTCA
· One is francophone and one is in francophone community
· They want Windsor to build a French language high school 
· EC board of education have a election that the majority don’t want that (don’t want to spend money)
· They need to fire up the non-francophone
· They put out pamphlet that has hate about francophone
· Cops investigate and the 2 are arrested for willfully promoting hatred against an identifiable group 
· Did they do this with intent?
· The court says when we talk about intent, we’re really trying to make sense if this person in his head made a rational decision in weighing the cost and benefit
· Subjective foresight  D looking inside the head. Were they certain that their actions would result in a prohibited consequence 
· Durocher said we didn’t mean it, we’re francophone
· But the court says that you have to be certain that when you release that pamphlet that you’re hating on francophone 
· Consequences, in spite of fact that D acted to  some other consequence 
· THIS IS NOT MOTIVE
· What were they actually thinking
· Subjective
· *** Give chart and ask to create chart for me or fill in the blank

2. Knowledge  you have to actually know the elements of the Actus Rea
R v Beaver (1957) SCC
· Beaver brothers are in jail with a guy named Montroy
· Once they’re all released, they get a call from Montroy and he said that he’s mad at a guy named Demeter and he wants to get him back
· Sell the guy fake drugs and take the money
· They do this exchange and turns out to be a cop
· They get arrested for possession of narcotic 
· They check it out and turns out Montroy made a mistake and actually gave them real narcotic
· A/R
· Possession
· Narcotic
· M/R
· Know it’s a narcotic NO therefore he’s acquitted on the chart 
· Mens rea principles: did he have full knowledge, did he realize in his own head that it was actually narcotic. He did not know it was a drug so the test is fully subjective at the top of the chart

R v Pappajohn (1980) SCC
· Results-oriented judicial decision making* exam
· Building a house and him and his real estate agent go out for drinks
· They go back to his place and make out on the couch, there’s some removal of clothes
· After that she says she has to leave, he takes her arm and pulls her to the bedroom
· His story is they playfully went into bedroom and she took off her clothes and folded them and put them on the chair 
· They have sex and afterwards he goes to the bathroom
· Her side is yes I consented of making out on the couch I tried to leave but he guided me to the bedroom and I become very afraid so I did what he asked of me
· As soon as we had sex I climbed off the window with no clothes on and she goes to the neighbor for help and said she’s been raped
· At the time, the charge is the old rape provision, not sexual assault
· A/R
· Sex intention
· Girl
· Not wife
· Without consent so the actus reas is completed so now move on the mens rea
· M/R
· Knowledge  know all elements of actus reas
· Sexual intercourse (he knew)
· Women (he knew)
· Not wife (he knew)
· Without consent (the question is did he know this?)
· Our liberal principles tell us that in order to convict him, he has to know that she wasn’t consenting
· Because he has to know this, an honest, but unreasonable belief that the victim was consenting will vitiate/negate in m/r in charge of rape. Sure she didn’t consent but we’re not trying to protect her we’re trying to protect him and really didn’t know so there’s no mens rea 
· HONEST  what is going on in his head
· UNREASONABLE BELIEF: not what he was thinking
· This doesn’t count because we’re looking at his rational side of weighing cost and benefit
· So definition of knowledge: know the honest belief that A/R was missing, no m/r even when belief is unreasonable
· They say this is the law and if he honestly believed it then he has to be acquitted BUT we don’t believe him or that he honestly thought that. Therefore he didn’t have an honest belief; he’s full of bs. He knew the victim was not consenting so they convict

3. Willful Blindness (right underneath the other 2 on the top of the cart)  equivalent of knowledge  recklessness
R v Oluwa (1996) BCCA
· Oluwa is a drug trafficker and he is trying to get heroin from Asia to the Us
· He stops at Vancouver (wants to go to Tokyo)
· Its discovered that he has heroin so he’s charged with importing narcotic to Canada 
· A/R
· Import  bring across to the Canadian boarder
· Narcotic 
· So he’s committed the actus rea of importing
· M/R
· Intent/know (he says he doesn’t know that the plane would be landing in Canada)
· He’s trying to get out of responsibility for his actions
· The court looks at it and says that in these circumstances, he might not have done it on purpose. However, he suspected the fact that plane landed in Canada and he even realized that it’s probable that the plan would land in Canada. He only refrained from checking that the fact was true so he could deny the knowledge and avoid criminal responsibility for his actions 
· *The court calls this willful blindness (DEFINITION)
· The court says that you made a rational choice to not ask and you did that to not go to jail 
· FULLY SUBJECTIVE TEST  no circumstances, just as blameworthy as you did it on purpose 
· Mens rea is checked off and he’s convicted 

· S229 (a) (ii)
· D means to cause bodily harm
· Knows D’s actions likely to cause death
· Reckless about death ensuing or not
· Recklessness: 1. The accused knows his actions involve him taking some risk but it’s got to be a significant risk (you don’t want to take someone’s liberty just because an accident happened) AND 2. Risk is one that a reasonable person would not have taken  should not have done because the rest of us know it’s too risky 
· Subjective with an objective element 
R v Sansregret (1985) SCC
· Lived with his gf for about a year
· They a have a rough time and she says its over
· A couple of years after the break up, he breaks into her house and has something in his that looks like a knife but isn’t
· He goes in her bedroom and threatens her and screaming at her 
· She thought he was going to kill her so she tries to calm him down and they have sex, only because she was scared that he was going to kill her
· Rape? Police don’t investigate or anything
· A couple days later, he comes again
· Walks in her bedroom and tells her to take all her clothes off
· She completely terrified so they have sex again
· A/R
· Sex
· Women
· Not wife
· No consent 
· Court looks at it and says you can commit rape on purpose with the highest level of intent and knowledge 
· M/R
· Intent/know NO
· Reckless NO
· Willful blindness  did he suspect she wasn’t consenting? Did he realize it was probable she wasn’t consenting? And did he really not ask so he would not be put in jail? The first time maybe not, but the second time however then he had to has suspected she wasn’t consenting and it is probable she wasn’t consenting. So the court says we have willful blindness CHECK OFF
· So he is convicted
· The controversy of this case is he would have not been convicted the first time. There’s a real conflict here between the liberal principles and the rights of the accused 

Look at the kind of test and see which one to apply  ASSIGNMENT (focuses on mens rea) what’s a mens rea for murder, for manslaughter. What to do on set of facts

Mens Rea Chart:
Intent/know
Willful blindness
Recklessness
- - - - - - - - - - - - 
Criminal negligence 

Because these are the highest level of blameworthiness, they also carry a high level of stigma

Manslaughter by criminal negligence s. 225 (5) (b)
Tutton
Manslaughter by unlawful act s. 225 (5) (a)
Creighton
* Criminal negligence causing death s. 220
Waite
Dangerous driving s.249
Hundal 

Criminal  subjective decision to do x = blameworthy
Relationship between citizen and state

Negligence comes from civil law (non criminal law/private law) where the concern is the relationship between the 2 citizens
· Here we ask: did the defendant take a risk a reasonable person wouldn’t take  harm by V (we don’t care what the defendant was actually thinking)
· Once we’ve established that D has been negligent, the remedy is for the D to give the V money damages
· An objective test

R v Tutton (1989) SCC
· The Tuttons have a 5 years old son that they love and take care of. He’s diabetic
· When you’re diabetic, you no longer produce insulin. You need insulin to metabolize sugar
· They got to a faith healer and the faith healer says she can heal their son
· They go and come and have their fingers crossed. He doesn’t do well without insulin so he goes back on insulin
· The faith healer says it didn’t work because they didn’t believe
· They go back a second time, they take him off insulin and was doing better
· Next day he gets the flu (not good for diabetics)
· He goes into breathing distress and dies 
· They parents get charged with manslaughter
· They look at this and say mens rea of manslaughter needs to be through criminal negligence. The question is what does criminal negligence mean?
· The court looks at it and they split in half. They sit 3 and 3
· The important part of criminal negligence is the criminal part
· Criminal negligence = recklessness (half the court)  1. D subjective take a risk and 2. Recklessness 
· The other half: they say recklessness is for murder but not for manslaughter. 1. Marked and significant 
· By definition, the parents are not recklessness because it’s a subjective test
· 
*** KNOW THE CHART***
s. 219: Wanton or reckless disregard for life’s or safety of other persons
Other half: modified objective test 
1. A marked and significant departure from a reasonable person would do
2. Apply in circumstance including D’s perceptions 
· Objective test but because its criminal we’re going to make it a big objective test
· Because its murder, there needs to be something subjective about it
· In chart, they always want to find something subjective about the criminal act to put it on top
· The whole point: its not what makes sense to most of us would of done, its criminal standards
· The subjective question is what was going on in their head?
· The criminal law is all about liberty. No one can tell you what you believe 

R v Waite (1989) SCC
· He’s drunk and driving down a country road and there’s hay ride on a tractor with a bunch of teenagers on it having fun 
· They were moving slow he wants to pass them so goes in the other lane, hits them and hits 4 kids
· Down because less serious offence
· The court again has 6 people, unfortunate
· 3 of them say the test is recklessness and the other 3 say the test is modified objective test 

R v Creighton (1883) SCC
· Creighton and his gf and a buddy are doing a serious amount of drugs and alcohol at the gf’s house within 18 hour period
· After 18 hours of this, the gf wants Creighton to eject cocaine in her arm and she immediately goes into culvosion and stops breathing
· The buddy says to call 911, Creighton says no she’ll be fine, she’ll just sleep it off
· He tells his buddy to leave with him
· After the cocaine she goes into cardiac arrest but is still breathing
· 7 hours later the buddy goes back and sees her dead
· Creighton is charged with manslaughter by unlawful act s. 222 (5) (a)
· The court looks at this and says they’ve got to figure out what the mens rea of this 
· First of all, the mens rea of unlawful act (e.g. trafficking)  eject cocaine (you have to do it knowingly)
· Those 2 are the actus rea
· Already have subjective element  he did it on purpose; he knew what he was doing. It also includes: by doing this subjective act it leads to an objective risk of a harm that is not trivial or transitory (not something minor we don’t care about, has to be something serious) HIGHER TEST
· They don’t stop there, you have to ask a third question: D had subjective capacity to appreciate the nature of risk. In his head, he had to be ABLE to appreciate the nature of the risk. That part of the test is fully subjective
· They uphold the conviction

R v Hundal (1993) SCC
· Hundal’s driving in Vancouver and its wet. He comes up to an intersection and the light turns red and goes through the light and hits a car going the other way
· Proceeded as a less serious offense because they charged him with dangerous driving
· What test are we going to use?
· Bottom of the chart  modified objective test
· When we’re at the bottom, the main emphasis is on the objective part and it still has some sort of subjective element attached to it

ASSIGNMENT
Need to set out what the tests are and say this case is more like… less like…
Have to have the test down then take a position of what I think it is and defend it by ^



THE TRIAL
Offending of Donna:

· V: Donna jones (abused and burned)
· 3rd/4rd degree burns (straight through skin)
· She died with aseptic shock a few days after the burn
· He called 911 17 hours after already dead
· To say to the police: fell in a fire pit at work and he told the police that he dropped boiled water on her (he actually did and left her in the basement on a mattress for 11 days 
· Mark made a conscience decision to not get help for his anger 
· Up to 40% of her body was 4th degree burnt
· Eventually donna was going to die through the abuse she went through
· Willful blindness: the accused reframed from checking the fault so he doesn’t go to jail, he did it to deny responsibility, to deny criminal charges 

The defendant of Mark:
· He did not mean her death, he wanted to simply harm her and not intent death
· Because this is the highest of the blame worthy level
· It would be more than a manslaughter act because he did not intent
· The infections were very painful but he didn’t know that so we can’t assume he has a guilty mind
· He shot 29 rounds in her body, boiled water, multiple fractures… evident he had a problem but he loved and didn’t want his relationship to end
· Even tho a reasonable person might not have done this, still doesn’t make him not reasonable
· Upon a reasonable person he would be guilty, he is willing to take full responsibility of manslaughter upon unlawful act
· He intended to harm donna not kill
· Now the objective test for this that his unlawful act resulted in assault not death. Risk was not trivial 
· Subjective element: in intent to arm not kill, app risk of nature, subjectively did not want death as possible outcome
· He was convicted of manslaughter because he didn’t know this will lead to death
· Someone else: He directly promoted hatred, he was certain that his actions will result in a prohibited consequences
· Mark was not certain that his actions would result in Donna’s death, he didn’t intend to result her in assault
· He didn’t want her death because she was the only one he could rely on, his friend so he didn’t want her death
· Manslaughter by criminal negligence: criminal from the criminal justice (blameworthiness) negligence: 2 citizens
· He was reckless; did he realize it was that risky? Because he had an abuse with her, she was abused multiple times and she stayed alive so he wouldn’t mean to kill her this time
· The modified objective test: objective (he left her for 11 days, he would of noticed that she’s really hurt and give her medical help)
· The accused realized that his actions cause some risk
· She was wearing clothes so how can he fully see it
· He probably thought if he left her a while, everything will get better after a few days since they had a history of abuse
· When he put the boiling water on her, she refused to go to the hospital
· So criminal manslaughter by criminal negligence

Offending of Donna:
· He admitted he had a problem so could he not realize his harm and attitude wouldn’t result to her death?
· If he loved it, wasn’t he suppose to get her help and not abuse her
· He didn’t make any effort to get her help, he shot her twice with a beebee gun and kneed her in the head
· If he needed her alive, she said that she fell into a fire pit at work. Isn’t that good enough reason and then bring her to the hospital?
· He’s just trying to avoid criminal responsibility because he didn’t even check the wounds
· Its easy to see the harm in 4th degree burns
· No medical attention

6 questions
Murder:
1. Did MH intend t kill his wife? Was he substantially certain his actions (shots burning, beating) would kill her?
2. If not: Did he suspect his actions created risk she’d die, did he realize her death was probable and did he not seek out medical help to avoid being charged?
3. If not: did he know his actions (all of them) made it likely she’d die, and were they actions a relationship would avoid as too risky?

*Between recklessness and manslaughter 


Manslaughter:
4. If not: Was his failure to get medical help (+ not provide her with necessaries of life) a marked and substantial departure from standard of a reasonable husband, taking into account his perceptions?
5. OR: did he intentionally deprive her of medical attention, did this create risk that was not trivial or transitory AND did he have mental capacity to appreciate the risk?


1. Murder intended arguments: really large somebody can die (objective). What was going on inside his head? Did he inside his head decide to kill her? Subjective test not objective. He purposely didn’t get her medical attention, therefore he wanted her dead. This is all part of a calculated plan of behavior (he intended to kill her). It was beyond a reasonable doubt that he did it to kill her 1st degree murder. The facts against that are that he loved her and stuff. Ex: Papageon: I really thought she was consenting. The evidence for that it is unreasonable so we don’t believe you, you’re lying. Unreasonableness as a question of evidence
2. Realize/suspect  objective test. Presumption that people intend the consequence of their actions. Willfully blind: (time period  11 days) avoiding criminal responsibilities. The phone call supports his side of the story. Ex: Aluiwa: landing in Canada??
3. Recklessness. Blameworthiness  people should not be allowed to get away with that especially because it’s gendered. He knew what he was doing. Very easy to convict here. 
4. Talking about duties and a reasonable person wouldn’t have failed to provide his duty
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