Crim Review 2013

Thomas Hobbes:

-State of nature: refers to the human condition without government
-Hobbes claims life would be “Solitary, nasty, brutish and short”
-In the state of nature nothing is guaranteed ex: water, shelter, your life
-Everyone has their own best interests in mind therefore people will clash
-Reason will tell people to put themselves first
-There will be competition in relation to scarcity of resources

State of nature = State of war
-no such thing as right or wrong, moral or ethical
-In a state of war you must steal, kill and force what you want

Laws of nature:
1.Where peace breaks down or looks unlikely one may engage in war.
2. Foreshadowing of the upcoming, giving up the right to “me first” state of nature
3.Man must keep their contract, coming into society= abiding by these contracts

The social contract:
Theory addressing the origins of society and the legitimacy of the authority over the state.

Hobbes government = Monarchy


John Locke:

State of Nature: State of perfect and complete liberty to conduct ones life as one best sees fit.
-Locke’s state of nature is pre-political but not pre-moral
-The laws of nature, which in Locke’s view is the basis to all morality and given to us by god, commands that we not harm others with regards to their “life, health, liberty or possessions” because we all belong equally to god and cannot take away that which is his
-Therefore the state of nature is not the same as the state of war, as seen in Hobbes theories on crime and punishment.
-However, it can devolve into a state of war, in particular over property disputes.

-Since in the state of nature there is not civil power to appeal to which men can appeal, men kill to defend themselves.
-Once war begins it is unlikely to stop, this is one of the major reasons men abandon the state of nature to form a civil government.

Property:
-According to Locke, private property is created when when a person mixes his labor with raw materials of nature.
(An example of this is Locke’s view that America didn’t really belong to the natives who lived there as they were in his view failing to utilize the basic materials)
John Locke natural rights = Life, liberty, property

Hobbes vs Locke 
-State of nature is not a state of individuals as it is for Hobes, it is a state of conjugal societies (families)
-Because Locke did not imagine the state of nature as grimly as Hobbes, he can imagine conditions under which one would be better off rejecting a particular civil government and returning to the state of nature, with the aim of constructing another civil government in its place. 

-Locke =Tabula Rasa= Blank Slate=No bad human nature
-Both Hobbes and Locke believe in natural law: Universal and moral law that can be understood by applying reason
-Hobbes and Locke existed in a time where the country was split by people who wanted the monarchy to have absolute power, vs the government.

Two Treatise of Government:
-Governments created to protect natural rights
-If a government fails the people have the right to overthrow the government



Cesare Beccaria:
-Treatise “On Crime and Punishment”, fearing backlash he published it anonymously
-3 main legs to his theory, 1) All human beings possess freewill, rationality, and manipulability
-All individuals rationally look out for their own benefit and personal satisfaction, this might cause deviant acts.
-Manipulability: Human action is predictable and controllable
-The job of the criminal justice system is to control all deviant acts that an individual with free will and rational thought might do in pursuit of personal pleasure.
-Introduces the social contracr: Belief that individuals possessing freewill and rational thought chose to give up their personal liberties in order to live in a society that provides security and certainty

Punishment:
-Instead of creating laws based on passions, Beccaria stressed the need to make laws that create the greatest happiness shared by the greatest number.
-The government only had the right to inflict punishments necessary for the crime
-The punishment must only exceed the potential advantage of the crime
-Laws must be set by legislators, legislators cannot judge persons, judges cannot interpret laws, laws must be clear and in no need for interpretation.
-Offenders must be judged by their peers, half offeder half victim, right of the criminal to refuse some jurors
-Rights of the offender once arrested:
-Imprisonment before conviction, certainty is demanded if they are to be punished, no torture to receive a confession. 
-Once a man is convicted punishment must be certain and prompt
-Set amount of incarceration for each crime
-Accomplices in crime must be punished equally
-Beccaria was opposed to the death penalty as he felt a laborious loss of liberty was more harsh than a quick death



9 Principles that must be in place to punish crime:
1)Laws are clear and simple
2)Entire nation is united in defence
3)Laws not against classes of men just “men”
4)Men must fear laws and nothing else
5)Certainty of outcome of crime
6)Members of society must have knowledge = liberty
7)Renewed virtue
8)Perfect education
9)Direct the interest of the magistray as a whole to observance rather than corruption of law.

3 Categories of crime:
1. High treason: Threatens the existence of all members of society
2. Crimes that injure the security and property of the individual
3. Those disruptive to the public peace and tranquility

Certainty is what makes punishment effective
Punishment is supposed to deter crimes from being committed


Jeremy Bentham:
 
Bentham had a “Utilitarian” view meaning he strives to maximize pleasure thereby decreasing pain.

Guidelines for organizing society:
Asceticism: When one negates all pleasures, Bentham argues this is not possible
Sympathy and Antipathy: Sometimes striving for pleasure, sometimes pain, bentham argues ineffective as pleasure can be attained from the wanted pain
The will of God: ineffective as we do not know if there is a god nor do we know his will
Utilitarianism: principles of nature say men are governed by two things, pain and pleasure, the human condition is to attain pleasure.


First order and second order:
-An offence creates a first order evil to the victim, and a second order evil to society
-punishment creates a first order evil to the offender and a second order good to society and the victim
-The general assumption is that punishment will prevent crime
-Punishment does not mean that crime will be prevented, there is just a chance
-Punishment is an evil that is justified by the good that comes out of it (satisfaction)

Primary Rules of Punishment:

1. The punishment must outweigh the profit of the crime
2. The greater the mischief the more pain the punishment must account for
3. The administering of punishment must be such that if given the choice between two offences the lesser would be chosen
4. Punishment must be calibrated to the seriousness of the offence to deter crime
5. Punishment should never be in excess of what is necessary
6. Each offence of similar gravity should be punished equally
7. Where punishment falls short in certainty it must be increased in magnitude
8. Where punishment falls short in proximity to the crime it must be increased
9. Where the offender displays habits the punishment must be increased to account for any possible passed offences.

The Penopticon:
-Circular building with glass roof
-prisoners all visible
-guard stationed in an area where the prisoners  can all be watched at any given time
-in the city center to deter crime
-inmates divided by class of crime
-inmates are worked in hard labour, and payed a small wage, some of which goes to the penopticon, the victim then the offender. 
-people can pay to tour the penopticon, good funds, deter crime.
-hopes of reforming prisoners in to honest hard workers.

Cesare Lombroso:
-Criminals are distinguished from non criminals by multiple physical anomalies.
-Criminals are reverted to a primitive or sub human man, demonstrating characteristics similar to apes
-“Born Criminal” Sloping forehead, ears of unusual size, asymmetric facial features, excessive length of arms, and other physical stimula.
-“Ciminaloid” Occasional criminal, criminal by passion, circumstance, environment.


Hobbes vs Locke

1.) Absolute Monarch
2.) People are born with rights that they relinquish to the monarch in return for protection. This is known as social contract.
3.) Believed that people were wicked, selfish, and cruel and would act on behalf of their best interests. “Every man for every man”.
4.) No, people could be trusted to govern themselves and an absolute monarch would demand obedience in to maintain order.
5.) The purpose of the government was to keep law and order.
6.) Because people had no say in their government, they could do nothing if the monarch were abusive

1.) Democracy
2.) All people are born with certain inalienable rights. They are life, liberty, and the the right to own property.
3.) Believed that people were by nature good and that they could learn from their experiences.
4.) Yes, people could be trusted to govern themselves. Locke believed that if provided with the right information would make good decisions.
5.) The purpose of the government is to protect individual liberties and rights.
6.) The people had the right to revolt against an abusive government.


Bentham vs Locke

Locke= Natural rights to liberty, property and ones life
Bentham= no natural rights, only rights determined by what makes people happy

Locke= government only purpose is to protect natural rights
Bentham- 

John Stuart Mill Harm Principle
Mill developed something called the Harm Principle, which states that governments nor people should not restrict the freedom of others, as long as the actions of others are not harming non-consenting others. Therefore, I cannot throw you in jail for doing drugs, unless your drug habits are hurting your family. He argued that this promoted happiness best. These were expansions of Bentham's theories.
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