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Executive Summary
This employment contract is an official contract between PROCOM Consultants Group Ltd. (Company) and a independent contractor who in this case is the consultant. Currently PROCOM has a Service Provider Agreement with client Allegis Group Services Canada Corporation (Client). When first examining this contract, the legal issues involved in the Terms of the Agreement cover the promises made by both the Company and the Consultant. These promises are legally binding and are enforceable in the court of law. This contract first outlines in the recitals, which are the preliminary parts of the contract and gives a background of the information that must be read before signing the agreement. The contract has thirty-two different clauses and contains a Schedule “A” and Schedule “B”, that looks at the Client Provisions and an undertaking by service provider personnel. This paper will only examine the thirty-two clauses pertaining to the contract between PROCOM and the consultant.
This contract deals specifically with the liability of certain parties in the case of legal disputes, the termination of the employee contract for various reasons and the protection of company or client information and data. All clauses are described in the ‘Description of Clauses’ section of the paper, and all legal concepts and implications will be examined as a result of a dispute. All legal principles from class will then be applied to the contract, including topics such as knowledge of the law; contractual relationship and the legal risks involved in the creation of a contract and after the contract have come into effect.
The next section in this paper looks at a scenario where the consultant is up for termination. The grounds of termination are described in section 9 of the contract. This section looks at how the company would go about terminating the agreement and what package (if any?) is required to terminate the contract.
When reading over the contract, I found that the contract is very well constructed and covers both parties very well. Issues with the contract and the resulting corrections that should be made are presented. A few issues with the contract are that employees are not protected in the case of termination, and therefore have no job security and that down payments are not made to the consultant. This provides a problem if the Client Agreement is cancelled before the commencement of this agreement, as the consultant believes they are being employed for services to the client. This can cause problems for the consultant as they could be finding new projects or services to be spending their time on. I recommend that the consultant fully reads and understands the contract before agreeing. With Equal Bargaining Power, there is no reason the consultant cannot draft a clause that covers them in case of termination.
Finally concluding remarks are made about the Terms of Agreement and relationship between all three parties, including PROCOM, Allegis and the consultant. Also, I will look at what I have learned about this contract and employee contracts in general.

Introduction
	This contract first starts with the creation of the Client Agreement between PROCOM Consultants Group and Allegis Group Services. PROCOM carries on the business consisting of providing services to its clients in the field of computer programming, system analysis and design, and providing general consultation services to persons, firms and corporations. PROCOM and the client have entered into a Service Provider Agreement, where the Company has agreed to provide professional, consulting and staffing services to Allegis. The contract attached is a consulting agreement and is a type of employee contract. The consultant is acting as an independent contractor for the Company, who is providing the Client with an agency. The start of the Term of Agreement for the consulting agreement was Monday, May 14, 2012 and the rate per hour for the consultant is $80.00 plus any and all applicable taxes. The consultant must also agree to the terms provided in Schedule “A” and Schedule “B” which is attached the contract. The recitals examine all the background information of the contract.
The first section of the employee contract agreement for PROCOM (Company) Consultants is a section of recitals. The recitals state that PROCOM has entered in an agreement that it must carry on it’s regular day-to-day business consisting of providing services to its clients in the field of personal programming, system analysis and design, and providing information in the field of management consulting. The second part of the recital states that a Service Provider Agreement has been signed by PROCOM with Allegis Group Services Canada Corporation (Client). This is the Client Agreement where PROCOM has agreed to provide professional consulting and staffing services to Allegis. Provisions of the Client Agreement attached as “Schedule A” are applicable to services performed by the Consultants. The consultant must act in the interests of the company and must be provide consulting services in connection with the Business of the Company. The company and the consultant must both be desirous in providing their services and must both act in the best interests of the company. The consultant is an independent contractor who will be working for the company and will carry on business in the field of information technology for a variety of clients. This means that the consultant will be doing normal business for other clients during this agreement and is not legally bound just to Allegis. The consultant may use agents or other employees to perform work for the Business and the consultant must make statutory remissions on their behalf. The consultant must be well trained and must show that he or she has expertise in the business and must have been advising as an independent contractor for some time. The consultant needs to advise to the company that it is responsible and law abiding, pays all taxes for both the business and its employees, servants and agents and that taxes and dues are to be payable promptly.
I chose this contract to examine for my term paper, due to the fact that is the type of work I would like to be doing in the future. By examining this type of employee contract I have been able to see how important it is to read through all of the Terms of Agreement before signing. I also learned about how important it is to be knowledgeable about what you have signed and how it affects both parties. Since the consultant is an independent contractor, I learned about how companies contract employees or contractors from other companies. As a student and employee who would like to get into the field of consulting, examining a contract similar to what I may be reading and agreeing to in the future is a very knowledgeable lesson. I am determined to completely understand the entire employment contract and this will give me an understanding of the creation of contracts for future job or career opportunities. I hope to take my learning’s and understandings from this contract and apply it to protecting myself from legal disputes and any liability that may come up, as well to understand the rights and liabilities of the company I am employed by as well.





Description of Clauses

Section 1: Clauses
The first clause is the Terms of the Agreement, the sum of one dollar now paid by each party to the other, and other good and valuable consideration, it is agreed as follows, in this agreement the following words and expressions have the following meanings. “Affiliates,” means any present or future entity, which, either directly or indirectly, or through one or more intermediaries, controls, or is under common control with the company or the client. “Services” means the provision by the consultant of data processing/ computer services to the client and such other services may be required of the consultant by the client or the company. “Services” is what the consultant is providing the client with through an independent contractor.

Section 2: 
The second section of the ‘Client Agreement’ states that the consultant must be able to perform their duties as an agent or as a consultant to other firms and services provided to the company must be in convenience with the consultants’ time frames and the company’s’ as well. Under the agreement the consultant must be given ample time to provide services to other persons, firms and organizations and will continue to do so for the duration of the agreement. The consultant must act in a professional manner, which is in sync with the satisfactory manner that the company expects and that the client expects. Any “Assigned Personnel” must act in the same professional manner and the consultant must warrant that any assigned personnel possess the knowledge and skill required and the necessary experience to provide consulting services.


Section 3:
	The third section of the client agreement pertains to the consultant carrying out all assigned tasks and services requested by the client as per desired specifications and description provided by the client. The consultant is legally bound to perform the services in the interests of the client. The consultant must also agree that ‘Assigned Personnel’, employees, agents and servants shall act and conform within the companies and clients business policies, standards and conventions. This includes personnel standards of behavior and security and privacy policies. Non-business use of computers and equipment by the consultant or any Assigned Personnel must be restricted, and the company’s standards for discrimination in the workplace and appropriate business attire must be complied with as well. All personnel assigned by the consultant to provide services for the company must execute and complete the document attached to the client agreement, which is Schedule “B”. This must be completed and signed, and copies must be delivered to the company and the client. The consultant shall not be subject to supervision by the company and will not be subject detailed orders or instructions. This also includes the amount of time spent servicing the clients needs and will be determined based upon clients authorized request.

Section 4: 
	This section pertains to the payment to the consultant by the company. Payments from the company must be made to the consultant in advance before receiving payments from the client. Payments are to be made on a bi-weekly basis to a maximum of two weeks, upon the submission of client approved time sheets. The company and client must both be in agreement with the payment terms and the timesheets, and non-payment by the client to the company under the Client Agreement, gives the consultant the right to, a) recover from the consultant such payments made in advance to the consultant by the company. The company; b) set off such payments from the monies that are owed to consultant. The agreement also states that the client must report time and/or expense entries within 90 days from the date the services were performed. If it is not reported within these 90 days then the company is not legally required to pay. When dealing with payment disputes due to timecard application, the consultant has 15 days since the verified receipt of payment to dispute any payments to the company. Any disputes received after this 15-day window will not be valid.




Section 5: 
	The fifth section of the client agreement pertains to the consultant’s ability to carry out the services for which it has been contracted. All information that has been received by the company about the capabilities, skills and knowledge of the consultant must be appropriately represented by the statement, resume, and curriculum that the consultant has provided. If the consultant or any assigned personnel does not have the ability to perform the required tasks or jobs, then the company has the right to immediate legal termination of the ‘Client Agreement’ without notice.

Section 6:
	This section states that the consultant must protect the company and the client at his or her own expense, against any alleged and/or actual claims, lawsuits, actions, judgments, authorized settlements, demands, losses, costs, damages, expense, liabilities or any other legal proceeding that may be made against the company and/or the client. The consultant is liable for these expenses if there has been a misrepresentation of the abilities of the consultant or Assigned Personnel to provide the services under the agreement. Consultant is also liable for these expenses if there has been negligence of an act or omission of an act of the consultant or Assigned Personnel. If the consultant fails to adhere to the required agreement, then the consultant can be liable for any expense that occurred as a result of the breach of contract.


Section 7:
	This section states that the Consultant must defend at it’s own expense, against any claims, lawsuits or any legal proceeding, which is suffered by the Assigned Personnel or consultants’ employees. No matter how the action is caused, the consultant must be liable for its own employees or agents.

Section 8:
	Looking at section 8 of the Terms of Agreement, the consultant is required to pay all taxes, premiums and fees relating to employment for the Assigned Personnel. This includes and is not limited to, Canada Pension Plan remittances, income tax reductions, payroll taxes, and Employment Insurance remittances. The consultant also agrees in this section that if the company or client is required to make any payment on the consultants’ behalf, the consultant must reimburse the company for these payments. These requests of reimbursement can be made on demand and if reimbursement is not made then the company can withhold payment to the consultant of monies owed as payment to the consultant.


Section 9:
	This section looks at the termination of the contract or agreement. The parties may terminate this agreement at any time for convenience without breach of contract or default, in which the company or the client will have no further liability than to pay the consultant the fees for services performed. The consultant can receive payment for fees up until the effective date of termination, unless otherwise stated in employee standard legislation. If the client is not satisfied with the ‘Services of the Consultant’, the company or the client can inform the consultant by written or orally communication that the agreement shall be terminated. If the client terminates the ‘Client Agreement’, then the Company shall terminate this agreement immediately. There are also grounds for termination of the agreement by the company or the consultant, upon delivery of written notification in the event that the company makes a voluntary assignment in bankruptcy. The consultant can also terminate this agreement at any time for convenience, as long as the consultant provides two weeks’ written notice.

Section 10:
This section looks at termination of the agreement prior to the commencement of the Term of this Agreement. If the client cancels the project for any reason, then the company shall immediately inform the consultant that the agreement will not come into effect and that the company shall not have any liability or obligations in regards to the consultants actions.

Section 11:
This section pertains to the fact that unless the company is provided with a waiver letter from the Canada Revenue Agency, the company will be obligated to deduct a percentage specified by the CRA from certain payments related to non-resident working in Canada. This is defined in the Income Tax Act of Canada. 

Section 12:
	This clause explains how the consultant cannot legally give a notice of writing to the company less then fifteen business days prior to the expiration of the Term of the Agreement. If the consultant gives no notice, this agreement will continue automatically for periods of thirty days. This is until the consultant gives a writing of intention to discontinue the agreement, fifteen business days prior to the end of that automatic thirty-day agreement. In order for the agreement to be continued beyond the scheduled completion date requires written confirmation confirming the extension.

Section 13:
	The thirteenth section of the Agreement, states what happens when there is a breach of the agreement. The parties agree that the payment of costs by the breaching party will be for damages and there will not be a penalty as a consequence. This sum of damages can be deducted by the company from any funds owing by the company to the consultant.


Section 14:
Remitted

Section 15:
	This clause pertains to the fact that under the agreement, all reports, data and other materials, including software codes generated or developed by the consultant, shall be returned or remain with the company or client upon request or termination of the agreement. All right, title and material or generated under this agreement would be owned exclusively by the company or the client, and the consultant assigns the company or the client, the ownership of copyright in Materials. So that means that the consultant has no rights over the “Materials”, and all Assigned Personnel also have no moral rights over any “Materials” created under the agreement. The company and the client both have claims to ownership of “Materials” and shall be able to hold in its own name all copyrights in respect to these materials. The consultant must know if the “Materials” violate any copyright, trademark, trade secret or any other intellectual property. Also the consultant must have the knowledge if the “Materials” violate any laws, rules or regulations and if so, the consultant shall, at his own expense defend and protect actual claims and lawsuits.

Section 16:
	This section pertains to protecting and safeguarding the client’s data and other information regarding the clients business. Under this clause, the consultant is acting to the same extent the client, as the client acts to safeguard such information regarding its own business.

Section 17:
	This clause states the during the provision of the Services by the consultant, he or she will have access to the company’s and the client’s confidential information, which could include many things like strategic plans, trade secrets, customer relationships, sales and many other reports that have not been revealed to the public. This also includes “Proprietary Information” which is all of the previous information or reports but with respect to each supplier and customer of the company. Essentially is stating that the any other party that the company or the client has an agreement in place with regarding the confidentiality of information, the consultant has to act in the best interests of these parties. The consultant cannot at any time use any of the company or client’s Proprietary Information, either directly or indirectly, for personal gains or benefits. This involves during the Term of Agreement and any other time after the Term of the Agreement has been completed. An exception of this is if the consultant has written authority to do so. Any property that relates to the business of the client or of the company that comes into the consultants’ hands shall remain the property of the client or the company. This property can include files, records, documents, computer-recorded information, drawings, specifications, and these items shall remain the exclusive property and should not be removed from the property without express written consent. Upon termination of the agreement, all property must be returned to the client and no copies shall be kept.

Section 18:
	This section looks at how the consultant covenants and agrees that the company may make available personal information of the consultant to third party service providers. This personal information can be stored and processed, and the third party providers are not authorized to use or disclose personal information for any other purpose other than providing the services on the company’s behalf.

Section 19:
Remitted.




Section 20:
	In the situation of a dispute or controversy between the consultant and the client, the consultant is legally obligated to not withhold any information, details or background information relating to the dispute. After the consultant informs the company of the dispute and presents all information, the company will review the situation and attempt to resolve it fairly. The consultant is bound by the decision of the company regarding any dispute.

Section 21:
	This clause states that the company is retaining the consultant in the capacity of an independent contractor and not as an employee, agent or partner of company. This agreement does not create a relationship of agency, and therefore the consultant has no authority to contract for or bind the company or the client in any manner. The consultant shall not act as an agent unless authorized to act for on behalf of the company or the client.

The next section applies to the Consultant performing the Services in the field of Information Technology in the Province of Ontario.
Section 22:
	In the case that the consultant or the Assigned Personnel, is classified by a statutory body as an employee instead of an independent contractor, the consultant shall indemnify the company and the client from any claims or lawsuits. This classification would be made against the company by the CRA and the Minister of National Revenue. The consultant may be liable for employee remittances, income tax, employment insurance premiums, and many other things, and this may be a required payment in the future by the consultant. The consultant has the right to appeal against an assessment made by the Canadian Revenue Agency.

Section 23:
	This clause examines the “Schedule A” which is attached in the contract. The consultant must agree to comply with and be subject to each of the covenants and agreements contained in the ‘Client Provisions’. The consultant needs to act as if it has entered the Client Agreement as the “Service Provider”, rather than the company. If the consultant were one of the parties defined in the ‘Client Agreement’, and if each of the other covenants contained in this agreement are expressed for the benefit of the client, the “Agreement” in regards to the consultant is a reference to both this agreement and the ‘Client Agreement’. Obligations of the consultant may be enforced by the client as the entity entitled to do so, by the company, as an agent for the client, by the company in trust for the client or by the company on its own behalf, in the event that it has been required by the client to indemnify the client in respect of the consultants obligations.

Section 24:
	The consultant is required to receive a copy of this agreement, and has to also acknowledge a receipt of this copy.

Section 25:
	This clause states that the consultant without the prior consent of the company cannot assign this agreement. The agreement and the rights of this agreement may be assigned upon the company providing written notice to the consultant.

Section 26:
	Section twenty-six of the clauses pertains to the fact that the consultant shall not use at any time the name, trade-marks or trade names of the company, the client, their Affiliates or their subsidiaries in advertising or to further any of its business interests in any manner. In order to use the name, the consultant needs written consent of these parties.

Section 27:
This section looks at which party is liable for delay or non-performance of its obligations. Neither party is liable if the cause of the delay or non-performance is the result of an unforeseeable, beyond the control of the either party, and cannot be remedied by the use of reasonable diligence. In the case of an epidemic, as long as it lasts and hinders the ability or performance to get obligations done, a party will not be obligated to pay for monies previously due in accordance with provisions. The party affect shall promptly notify the other party and made reasonable efforts to mitigate the effects of an epidemic.
Section 28:
	This clause states that the entire agreement between the parties is with respect of subject matter, and no subject matter involved in the agreement can be amended or modified unless made in writing and signed by a representative of both company and the consultant.

Section 29:
	This clause states that the Terms of the Agreement are legally binding, and that the clauses of the agreement shall prevail notwithstanding over any other document to be submitted by the consultant. 


Section 30:
	This clause pertains to the aspect that this agreement should be governed in accordance to the laws of the province of Ontario and federal laws of Canada.

Section 31:
This agreement may be completed in counterparts and an exact copy can be delivered or e-mailed by PDF file. These counterparts will be the equivalent to the original document and will be the same agreement.

Section 32:
	In the case of the both parties mutually agreeing to extend the Term of Agreement, the terms and conditions set out in original agreement will continue to apply, except if both parties specify at the time of the written extension.


 Application of all Legal Principles covered in class

Knowledge of the Law
	In order for businesses to be successful they need to have an intention of making a profit or creating some sort of value. In order to operate and earn a profit and to protect themselves they need to have an understanding of the law. The law is defined as, “The set of rules and principles that enacted an authority that will determine our rights and obligations as persons”[footnoteRef:0]. In order to defend themselves against claims, lawsuits, actions, and all other types of proceedings that could be made against the Company. When looking at PROCOMs employee contract agreement we see that in order for the independent contractor (the consultant) to be legally covered, they need to identify the legal risks that come with making a decision or drafting a contract. Organizations need to identify these legal risks so they can come up with a Risk Management Plan. This Risk Management Plan can be beneficial to the organization by using profits and excess cash flows to first create a Risk Management Plan. This saves money due to the very high costs of litigation. [0:  ] 


Contracts, Legal Risks and Implementing a Plan
	There are risks involved with almost every aspect of society and organizations need to protect themselves from legal risks that can lead to a legal proceeding or litigation. In any case where there is an independent contactor or some type of agency involved, there will always be Legal Risks. Some of these risks are predictable and can be evaluated in time by the organization to avoid hardships. Most risks are not so simple to see and in order for organizations to limit their liability, they need to draft clauses in a contract and come up with a Risk Management Plan. 
	The first step in the Risk Management Plan is to Identify the Legal Risks, where the company can examine which functional area is involved and which part of the unit is involved. Meaning that in this case, PROCOM is looking at the legal risks that come with contracting an employee to perform a service at another organization. In order for PROCOM to cover themselves, they have drafted a clause that will protect against the consultant breaching the agreement. The consultant is liable in the agreement for any misrepresentation of the abilities of the consultant or Assigned Personnel. If there is negligence of an act or omission of an act then the consultant is liable. These clauses not only protect PROCOM from a negligent employee, it also protects the consultant from non- payment. The fourth clause in the agreement, states the payment terms, as the company is legally required to pay the consultant on a bi-weekly basis. The client and the company must both be in agreement with the payment terms and timesheets and any non-payment gives the consultant the right to recover their deserved payment. In the case of PROCOM and Allegis, if the consultant doesn’t submit the time sheet within 90 days of the date of Service, then the company is not legally required to pay the consultant.  This is a business relationship in which the Company is paying an employee or in this case a consultant. This relationship is called a contract, and is defined as “ an agreement between parties regarding the execution of promises, where there is a mutual consideration and is enforceable before the courts”[footnoteRef:1]1. When creating a contract, there are many legal factors that affect the process and the legal risks that come with the business relationship are substantial. When creating the contract, the concept of Equal Bargaining Power comes into play. This is defined as, “negotiating fairly, the notion of equal bargaining power as individuals are able to look at their own affairs”[footnoteRef:2]1. In PROCOMs case, both the company and the consultant have equal bargaining power where both parties are able to disagree with the terms or clauses. Communication is something that greatly affects the creation of a contract. It is the relationship in which we inform the parties of the obligations. These obligations are part of the Term of Agreement, and are communicated to the employee and all other parties through Express terms in the contract. Express terms are defined as “Explicitly provided for or spelled out in the contract”[footnoteRef:3]1. These express terms are essentially promises to be kept, both for the consultant in this agreement and for the Company in the Service Provider Agreement. This Service Provider Agreement is a contract where PROCOM has created an agency, where you have an independent contractor with a employee contract to fulfill terms set out in the Service Provider Agreement.  [1: 1 ]  [2: 1 ]  [3: 1 ] 

In order to draft a contract that covers all your legal risks and prepares you for when something goes wrong, the Company needs to Evaluate the Risks. This is the second step of the Risk Management Plan, and in this step the business must assess the probability and severity of a loss due to legal risks. In the case of PROCOM, legal risks that can lead to a dispute, could ruin business relationships between all parties, including between the client and the company, which in this case would be the Principle and the Agent respectively. Also it could harm the independent contract that the company has with the consultant. Another legal dispute or legal risk that may come up is the fact that all reports, data and other materials developed by the consultant, shall be returned to the company or the client upon request or Termination of the Agreement. If the consultant is a negligent employee and looks to use the data or information to his or her advantage or if the knowledge of this data violates any laws, rules or regulations, then the consultant is liable. When looking at creating a contract, we also need to look at the legal risks for the employee or consultant. When looking at contracts, you need to look at the offer, the acceptance and the consideration that the contract presents. Many forms of contracts are “brutal and “deadly”, and a lot of the time many employees have no idea what they are signing. When evaluating the risks, the company must decide which risks are the most severe and what risks it must look to either transfer or avoid. If a risk is materializing, it is possible for the company to adapt a risk retention plan, in which the company may just look to accept a loss in the case of a legal risk.
This is why contracts are signed and agreed on, as it protects and safeguards both the employee and the employer from legal risks. This is where the third step of the Risk Management Plan comes into affect, which is to “Devise a Risk Management Plan”. This step contains four ways of devising a risk plan and they include risk avoidance, risk reduction, risk transference and risk retention. In the case of PROCOM and the employee contract, PROCOM is protecting themselves by transferring risks away from the Company and on to the consultant. By transferring the risk to the consultant, PROCOM is not liable for an employee acting outside of the express terms of the contract and is not liable for losses caused by the consultant. In the case that the consultant or the Assigned Personnel is classified as an employee instead of an independent contractor, the consultant is liable for any claims or lawsuits involving the Canadian Revenue Agency due to employee remittances, income tax, employment insurance premiums, as well as many other things. This may be a required payment in the future by the consultant and the consultant also has the right to appeal against an assessment made by the Canadian Revenue Agency. The clauses included in the contract express the promises made by both parties but also reduce legal risk, transfers legal risks and avoids them. 
	The last step of the Risk Management Plan is to Implement a Plan, which is connected to the final process of drafting the contract. After all the legal risks have been identified, clauses are identified. If there is a dispute in regards to express terms or the promises that have been made on the contract, the dispute can be solved or an agreement can be reached through a means of negotiation. This is called Dispute Resolution, and there are three different ways to solve these disputes. The first way to solve a dispute is through mediation, which is defined as, “An independent party that will bring the parties to compromise in order to find an acceptable solution for both parties”[footnoteRef:4]1. In the case of PROCOM and the employee contract, due to the fact that PROCOM has a Service Provider Agreement with a third party, Mediation could be a useful negotiation tactic in the case of employee negligence or if an employee is liable. Another form of negotiation is Arbitration. Arbitration is defined as, “An independent party that will determine the final decision, which is the outcome of the conflict”[footnoteRef:5]1. Arbitration could be useful in the case of dealing with employee negligence in regards to a conflict with the client. This person will make a decision that is final and without appeal. This is known as a “Quazi judicial process”[footnoteRef:6]1. This process opens doors for different types of appeals or views about the conflict. Arbitration and Mediation are two cost friendly options and the third option should be avoided unless absolutely necessary. This option is Litigation, which is defined as, “The need to go before a formal court system, argue before an independent party that is a judge of the conflict or issue that’s being raised”[footnoteRef:7]1. The process of litigation is a very costly and painful process, and should be considered the last option in the negotiation process. According to section 20 in the clauses section of the employee contract between PROCOM and the consultant, any dispute or controversy that occurs between the consultant and the client, the consultant agrees to advise PROCOM and to not withhold any information, details or background information relating to the dispute. After all information is presented by the consultant, PROCOM will review the situation and attempt to resolve it fairly. The consultant is bound by the decision of the company regarding any dispute. [4: 1 ]  [5: 1 ]  [6: 1 ]  [7: 1 ] 


Contractual Relationship
	In order for an employee to work for an organization or for a third-party, an employee contract must be completed. A contract was defined earlier as, “An agreement between parties regarding the execution of promises, where there is a mutual consideration and is enforceable under litigation”[footnoteRef:8]1.  [8: 1 ] 

	The first key element or component of the contract is the agreement. This is where there is an offer, “a promise to perform specified acts on certain terms”[footnoteRef:9]1. This is where PROCOM gives out the contract and the consultant has the opportunity to accept all the conditions presented in the clauses. There are no implied terms in the employee contract, which are, “What is not necessarily written in the agreement but is understood and implied, essential in making the contract work”[footnoteRef:10]1. In the case of PROCOMs employee contract, all terms are express terms, which was defined earlier on in the paper as, “The key thing is that the terms must explicitly defined and spelled out in the contract”[footnoteRef:11]1. Both sides must accept the express terms and commit to the promise spelled out in the contractual agreement. This concept is defined under The Entire Contract Clause, which is, “ The concept where parties agree that the term of the agreement is complete, meaning that if it is not in the agreement then it does not exist. This is a type of Specific Contract Law, “which are rules that exist to define how we look at contracts”[footnoteRef:12]1. For the employee contract for PROCOM, this is outlined in section 28 of the clauses and states, “No subject matter involved in the agreement can be amended or modified unless made in writing and signed by a representative”. [9: 1 ]  [10: 1 ]  [11: 1 ]  [12: 1 ] 

	The next key element in the employee contract agreement is that it must be voluntary. The individual must freely agree to sign the contract and cannot be forced to sign the contract and fully has complete control over whether or not the contract is signed. The consultant cannot be forced to sign any agreement that he or she feels is not fair or presents problems for the consultant in the future. This also relates to Equal Bargaining Power, which states that during the process of contractual agreements, both parties have equal bargaining power and individuals are able to look at their own affairs. The next element is that the contract must be verbal or in writing. The two parties can verbally agree upon the contract but it is usually not enforceable when a dispute or conflict goes to litigation. This is a concept of the Parole Evidence Rule, “Which is a rule that eliminates evidence, a party can introduce a rule concerning the content of the contract, we cannot use a verbal statement to explain or complete a written statement, unless it is a minor correction”[footnoteRef:13]1. For example, if the consultant breaches his or her contract over an implied term that has been put forth by the client, then the evidence is not enforceable in the court of law. The contract must also be between two or more people, and in the case of the employee contract, PROCOM drafts the Terms of Agreement and the consultant must accept the terms and conditions in order for there to be an agreement. For example, PROCOM cannot draft an employee contract and agree to it as a single entity. There needs to be at least two parties involved in order to complete a contract. In the case of PROCOM and Allegis Group Services, there are three parties total, with PROCOM acting as an agent for Allegis (the principal) and the consultant acting as an independent contractor for PROCOM. Another element in the contractual agreement is that the terms and conditions stated in the agreement must be just values and be legal. For example, if there is a clause in the employee contract between PROCOM and the consultant, that pertains to the theft of the clients’ data or information, this would be deemed as legal and would not be enforceable in the court of law.  [13: 1 ] 


Scenario: Contract Termination
	The scenario that I have come up with looks at a situation where consultant is up for termination. This termination is due to the fact the client is not satisfied with the Services being done by the consultant and that the client does not think the consultant is capable of performing the job. It has just come to light that the consultant and Assigned Personnel where acting in an interest to benefit themselves. The consultant also has breached the contract under section 8 of the clauses stating that the consultant is required to pay all taxes, premiums and fees related to employment of Assigned Personnel. The company has been making these payments on behalf of the consultant and according to section 8, “The consultant also agrees that if the company or the client is required to make any payment on behalf of the consultant, then the consultant must reimburse the company or client for these payments”. This dissatisfaction from the client and the breach of the contract has brought about grounds for termination. The consultant is owed his or her rate from previous Services for PROCOM, and believes the company is required to pay these rates.
	
In the employee contract between PROCOM and the consultant, it states in section 6 of the clauses that the consultant must protect the company and the client at his or her own expense against any alleged or actual claims, lawsuits, actions and judgments. If the consultant misrepresents the skills of himself or herself and that of the Assigned Personnel, then the consultant is liable for the expenses incurred as a result of the misrepresentation of the consultant’s skills. If the consultant fails to adhere to the required agreement, then the consultant can also be liable for any expense that occurred as a result of the breach of contract. Under section 5, the consultant is legally bound to perform the services in the best interests of the client. At the moment, the client believes that the consultant and Assigned Personnel are acting in accordance to their best interests. The consultant and Assigned Personnel were not returning reports and data upon request. This refusal to comply with the terms of the agreement along with payments that need to be made as a result of Assigned Personnel, have made it possible for grounds of termination. As a result of section 9 under the employee contract, if the client is not satisfied with the Services of the consultant, then the client can terminate the Client Agreement immediately. If the client terminates the Client Agreement, then PROCOM shall terminate this contract immediately as well. Due to the negligence of using Assigned Personnel, the company was required to pay a fee for income tax reductions. Under section 8 of the employee contract, reimbursements must be made by the consultant to PROCOM. Under section 9, it states that if at any time the Client is not satisfied with the Services that the consultant and the Assigned Personnel are providing, the client can give notice, either written or oral, to the consultant that the Terms of Agreement shall be terminated. Due to these grounds for termination, under the PROCOM employee contract, they are not required to provide any severance package. Due to the issue that the termination was due to dissatisfaction, PROCOM is only required to pay the consultant what monies are owing to them.  The termination date shall be referred to in the notice of termination. In the scenario I proposed, the consultant is also acting to benefit himself or herself and under section 13 of the employee contract, “In the event of a breach of this Agreement, the parties agree that payment of costs by the breaching party will be for damage and shall not be construed as a penalty”. This breach of contract makes the consultant liable for all damages that the individual or Assigned Personnel have committed. Under section 13, the consultant cannot be assessed a penalty for this breach in contract. If PROCOM owes the consultant money from previous services, the money owed by the liable consultant due to the breach in contract can be deducted from the payment owed to the consultant from the company.

Recommendations and What should be Corrected?
	The employee contract between PROCOM and the consultant is a very detailed outline of the promises made by company and the consultant. This contract covers many various disputes and scenarios that could bring a legal proceeding and therefore a large financial burden. In the world today, it is better to have an exit plan that to not have a plan at all. That is why it is important to thoroughly read and understand every clause, so that both the employee and the company are protected. In the case of Procom, they have a Client Agreement with a third party, so the consultant is acting as an independent contractor for the client. If one of the parties signing the contract does not understand what the terms are, this can bring on many legal troubles and disputes that will not only be costly to the company, but will also affect the consultants’ future job opportunities. This is why when an employee is signing a contract; they must not be coerced into agreeing and should be left alone to read through the contract thoroughly. There are many “fine print” statements in the contract and it is no surprise that contracts often contain much more then just meets the eye from reading it.
When looking at the consultants’ terms in the employee contract, we can see that there is no graceful exit strategy. Due to the issue that the client and company can terminate the contract at any point because of dissatisfaction, the consultant is not provided with anything upon termination. Under section 9 in the employee contract, it states that if a company is not satisfied with the current services of the consultant it can communicate to the company that the Client Agreement has been terminated effective a date specified in the notice. This puts the consultant in a tough spot with really no job security. If their contract can be terminated immediately, the client can tell the consultant that he or she is doing a good job, and then three days later can terminate the contract. There needs to be some sort of job security or severance package for the consultant in the situation of a termination. Under section 10, it says that acting in its discretion, the client may cancel a project prior to commencement of the Term of this Agreement. If the company cancels the project for any reason, Procom must inform the consultant that the agreement shall not come into effect. This agreement between the consultant and the company could be at any stage of the contract creation process, and if the client cancels the project at the last second before the Agreement starts, the consultant walks away with nothing. In order to protect him or herself from a situation where they will be looking for a new job, the consultant should draft a clause that deals with down- payments of rates. By having a down payment of even a portion of the rates owed to the consultant, the consultant is gaining job security and in the case of termination, they will not walk away with no job and no financial benefits from it.
In the case of termination of the Client Agreement by the client, the company is very well protected under the Terms of Agreement. In the case of consultant or Assigned Personnel negligence, the company is fully protected against any liability that may come up. Procom is protected from any breach of contract by the consultant and in a case where the company needs to pay as a result of a consultant breach, the company can fully deduct these costs from the payments owed to the consultant.
In the event of a dispute or controversy shall occur between the consultant and the client, the consultant agrees to advise the company of the full details and background information relating to the dispute. The consultant agrees under section 20 of the contract that the consultant shall be bound by the decision of the company with respect to any dispute. When examining this, the consultant is not protected at all, and how does the consultant know that the company will be making a decision in the best interests of the consultant.


Lessons Learned and Conclusion
When examining the employee contract between PROCOM and the consultant and also the Service Provider Agreement between PROCOM and Allegis, I got an understanding of both of these types of contracts. By having the Service Provider Agreement included in the employee agreement I gained an understanding of how independent contractors are hired and the liabilities and problems that come about between all parties. This is why it is important that every employee contract be completely and thoroughly examined by the employee before agreeing to the terms. By signing a contract that we don’t understand we open ourselves up to legal disputes. Reading the terms and conditions that are included in the contract and not just the summary of the contract, will give a complete understanding of the responsibilities and concepts implied. 
The contract thoroughly looked at the many possible situations that would create conflicts between parties. These conflicts can have adverse implications on a persons’ life and on their potential future job opportunities. I now have a greater understanding of how a lot of the time it is very easy to see examples of conflicts between parties and organizations. How many contracts have you signed in your life that you haven’t read? I know that I have signed many contractual agreements without reading any of the fine print. How do I know what I am signing? In order to protect you from these legal disputes, the individual can either have a complete understanding of the contract and know it thoroughly or they can prepare to deal with future conflicts by hiring a lawyer. 
When signing the contract, you should have an investigative type approach, where knowledge of the terms and concepts is your best resource. You should also make sure that you have a plan for your exit. If you don’t have a plan, then someone else will have one for you. If you have Equal Bargaining Power, there should be no reason to agree to a contract that leaves you vulnerable to termination. In the case of the consultant for PROCOM, if the client is not satisfied at any point during the tenure of the agreement, then the client can provide a written or oral notice that states it’s terminating the contract. 
To conclude, by being aware of these issues and by knowing your contractual obligations, as an employee you should rarely find yourself in a situation where you need to solve a legal dispute or conflict. This will also give an understanding of the process of creating a contract and which terms and conditions get included in what contracts.
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