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Objectives of the course
Familiarize yourself with central theoretical concepts of modern constitutional theory;
Gain a solid grasp of diverse institutional options in constitution-making, and constitutional design; and
Establish a foundation in Canadian constitutional law in the context of comparative constitutional debates

Midterm – multiple choice only – November 9
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Fundamental Concepts:
Social contract
Popular sovereignty (‘will of the people’)
Preamble

                              sovereign
social contract                                   constitution
(why? where?)        the people

What is social contract intended to create?
Seeks to replace the divine right of kings
So the authority in society does not come from God, but from the people
Intended to demonstrate to us why we want to live in the state

“The King is dead, long live the King”
the king has two bodies – his physical body and his political body, which is perpetual and never dies

According to Hobbes, anything is better than living in a state of war
even living in Nazi Germany would be better
there is no justice in Hobbes’ state of war
justice is based on institutionalism
Hobbes was against any institution

Locke is one of the patron saints of modern liberal thought
Justice does exist in the state of nature
Individuals are bound by natural laws
Laws are meant for the common good
Procedure - laws are to be passed by the majority

Hobbes believed in the sovereign to makes ALL decisions; Locke believed in the majority

* find FYSM 1502 notes + books

Jefferson’s idea was to have a new constitution every twenty years to account for the opinions not given

Rousseau
Certain philosophers consider Rousseau one of the precursors for totalitarian regimes
Not only should we vote, not only should the results of the vote reflect the common good, but we should vote with the common good in mind
Voting – when deliberating, individuals should be as isolated as possible from others so they do not take other peoples’ opinions into their votes

Preamble – outline goals of constitution … “We the people…”
Indivisible and indissoluble
Government is unable to be broken up or dissolved

Constitution of Massachusetts (1780) - Preamble
The body politic is formed by a voluntary association of individuals: it is a social compact, by which the whole people covenants with each citizen, and each citizen with the whole people, that all shall be governed by certain laws for the common good. It is the duty of the people, therefore, in framing a constitution of government, to provide for an equitable mode of making laws, as well as for an impartial interpretation, and a faithful execution of them; that every man may, at all times, find his security in them.

Reference Re Secession of Quebec (1998)
Para 67
Para 85

Preamble to the United States Constitution
We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.

Canada is a bi-national country – English speaking Canadians and French-speaking Canadians (Quebecois)
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James Madison + Alexander Hamilton
Two of the founding fathers of the US
Debated American constitution
Goal was to influence the ratification of the constitution
James Madison – 4th president of the United States

Federalist 9
Small polities are detrimental to public good
Small states are highly unstable
Looked at ancient Greece/Rome
One day could be democratic, next could be dictatorship
Solution: large republics
Why?
External security
Internal security within the individual units themselves
Internal security among the individual units

Federalist 10
Debates the ills of ‘factions’
2 ways of curing the ‘mischief’s’ of faction:
Addressing the causes – impossible
Faction is inevitable
Addressing the effects – desirable
How?
If a minority is a faction: solution  majority vote
Remedy: large, representative republic
Coalition of the smaller bodies
In a federation, both federal and provincial (Canada) governments can pass legislature
Federal – criminal code, charter of rights and freedoms
Provincial – LCBO
Units composing a confederation are subject to international law




Types of Federalism
“coming together”
arranged to constrain the center and prevent majorities from overriding a member unit. USA, Canada, Switzerland, and Australia.






“holding together” 
develops from unitary states, as government devolve authority to alleviate threats of unrest or secession









Characteristics of a Federation
Needs a written constitution
Territorial division of power between constituent units and a common government
Bicameralism
Equal or disproportionately strong representation of the smaller component units in the federal chamber
Decentralized government
And the right of the component units to be involved in the process of amending the federal constitution but to change their own constitutions unilaterally


Reasons for Federalism
(as opposed to independent existence of several political units)
Federations may foster peace, preventing wars and preventing fears of war (USA, EU)
Economic prosperity by removing internal barriers to trade, through economies of scale, etc.
Protect individuals against political authorities by constraining state sovereignty, placing some powers with the center
Facilitate some objectives of sovereign states, such as credible commitments, certain kinds of coordination
Federation may promote cooperation, justice or other values among and within member units as well as among and within their constituent units, for instance by monitoring, legislating
May protect against central authorities by securing immunity and non-domination for minority groups or nations
Accommodate minority nations who aspire to self determination and the preservation of their culture, language or religion
Increase the opportunities for citizen participation in public decision making; through deliberation and offices in both member unit and central bodies
Better service: local decisions prevent overload of centralized decision-making, and local decision-makers may also have a better grasp of affected preferences and alternatives
Shelter territorially based groups with preferences that diverge from the majority population, such as ethnic or cultural minorities

Commerce Clause (US Constitution) – To regulate commerce with foreign Nations, and among the several States, and with the Indian Tribes

Distribution of jurisdiction – in principle
Exclusive jurisdiction – federation/residual jurisdiction – constituent units
Exclusive jurisdiction – constituent units/residual jurisdiction – federation
Exclusive jurisdiction – federation/exclusive jurisdiction – constituent units
A combination of the aforementioned + concurrent jurisdiction
e.g. of concurrent jurisdiction – German Constitution art 72(1), Iraqi Constitution art 115
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Composition:
Elected (US):
Art 3.1: The Senate of the United States shall be composed of two Senators from each State, (chosen by the Legislature thereof,)
17th amd: The Senate of the United States shall be composed of two Senators from each State, elected by the people thereof
Appointed (Canada):
C. Act 1867: The Governor General shall from Time to Time, in the Queen’s Name, by Instrument under the Great Seal of Canada, summon qualified Person to the Senate; and, subject to the Provisions of this Act, every Person so summoned shall become and be a Member of the Senate and a Senator

Tenure:
Limited:
US Constitution, art 3.2: Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second Year
Unlimited:
(2) A Senator who is summoned to the Senate after the coming into force of this subsection shall, subject to this Act, hold his place in the Senate until he attains the age of seventy-five years. (18)
Honorary:
Italian Constitution: ‘Senators for life’ – former presidents

Powers:
Symmetrical vs. Asymmetrical Bicameralism?
Different amount of power in the two houses of Parliament
‘Real’ (US, Italy) vs. ‘nominally’ Symmetrical Bicameralism (Canada)
Generally no right to initiate financial bills, or pass the budget (cautionary tale: constitutional crisis in Australia)
How to resolve conflicts in a symmetrical bicameralism?
US: no procedure – gridlock
Italy: dissolution of the parliament – last resort
France: “commission mixte partaire” (art. 45 French constitution)
Referendum?

Senate Reform in Canada
Early Proposals for senate reform – 1
Federal Proposal: House of the Federation
Selection of Members: Federal and provincial government would both have been entitled to select members of the new Upper House, with the federal government appointing one-half of the member, and individual provinces appointing the remainder
Regional/Provincial Representation: Representation in the new House would have continued to be based on the four traditional Senate regions – with alterations
Suspensive Veto for Ordinary Legislation: The new Upper House would have had only a “suspensive” veto, in which 

Triple E Senate
Equal: A reformed Senate should have greater equality in provincial representation, with a more equal distribution of Senate seats among provinces
Elected: The Senate should be more democratic with members directly elected by citizens, rather than being appointed by the federal government
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Effective: The Senate should have effective legislative powers, which it could use to play a greater role in the federal legislative process

Marbury v Madison (1803)
Did Marbury have a right to the commission?
Yes
Do the laws of the country give Marbury a legal remedy?
Yes
Is asking the Supreme Court for a writ of mandamus the correct legal remedy?

Relevant Law
“In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.” – U.S. Constitution, Article III, Section 2, Clause 2
The Supreme Court shall also have appellate jurisdiction from the circuit courts and courts of the several states, in the cases herein after provided for; and shall have power to issue writs of prohibition to the district courts […] and writs of mandamus […] to any courts appointed, or persons holding office, under the authority of the United States. – Judiciary Act 1789

         A                   A
US                                 JA
         O                   O

A – appellate (case is being heard by the court of appeal – lower court)
O – original (case is being heard by the upper court)

Both could not be interpreted as original – Justice Marshall would have immediately sided with Marbury

Both could not be interpreted as appellate – there would be no conflict

Justifying Judicial Review
“This original and supreme will organized the government and assigns to different departments their respective powers. It may either stop here or establish certain limits not to be transcended by those departments. The Government of the United States is of the latter description.” (the Constitution entrenches the separation of powers)
“The powers of the Legislature are defined and limited; and that those limits may not be mistaken or forgotten, the Constitution is written. TO what purpose are powers limited, and to what purpose is that limitation committed to writing, if these limited may at any time be passed by those intended to be restrained?” (the separation of powers is made meaningful only in entrenched in a written constitution)
The Constitution is either a superior, paramount law, unchangeable by ordinary means, or it is on a level with ordinary legislative acts, and, like the other acts, is alterable when the legislature shall please to alter it. If the former part of the alternative be true, then a legislative act contrary to the Constitution is not law; …
It is emphatically the province and duty of the Judicial Department to say what the law is. Those who apply the rule to particular cases must, of necessity, expound and interpret that rule. If two laws conflicts with each other, the Courts must decide on the operation of each. (the Courts are tasked to enforce the supremacy of the constitution)

What kind of a law is constitutional law?
Ordinary law: Marshall’s conception in Marbury v. Madison
‘Political law’: permissibility of legislative choices gives constitutional law a political component that is absent from, or at least operates differently in, ordinary law.
Implications: selection and appointment

Structures of constitutional review
Generalized v. specialized
Dispersed v. concentrated
Concrete v. abstract
Judges appointed for life v. term appointments
European system a combination of abstract review, concrete review, and individual constitutional complaint

Abstract
Question of timing: Abstract review processes result in decisions on the constitutionality of legislation that has been adopted by parliament but has not yet entered into force (France), or that has been adopted and promulgated, but not yet applied (Germany, Italy, Spain)
Question of initiative: the head of state, parliamentary minority, sub-national units, ordinary citizens?

Concrete Review
Concrete review constitutes a separate stage in an ongoing judicial process (litigation in the ordinary courts). Initiated by the judiciairy (Germany, Italy, Spain) in the course of litigation in the courts
The presiding judge will go to the constitutional court if two conditions are met:
(1) that the constitutional question is material to litigation at bar (i.e. who wins and who loses depends on the answer to the question); and
(2) there is reasonable doubt in the judge’s mind about the constitutionality of the act or rule in question

economic/social rights (enshrine in constitution)
right of housing
right to work
right to decent standard of living
etc.

directive principles of state policy (indian constitution)
does not commit the state to anything it cannot fulfill
cannot sue the state
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directs the legislative will to a socially just society

Canada
Constitution is supreme law in Canada

Early structures: Judicial Committee of the Privy Council
Until 1949 the highest judicial body in Canada
Position within the UK legal system: A committee of the Privy Council
Membership:
Lords of Appeal in Ordinary (12 of them)
Decision making:
Sits in 5-person boards

The Supreme Court of Canada
Appellate Jurisdiction
Virtually unrestricted (not restricted to federal and constitutional law)
Wide discretion in selecting the cases for appeal
Final authority on the interpretation of the entire body of Canadian law
Reference Jurisdiction
Federal references
Provincial references – right to appeal to the Supreme Court of Canada
Constitutional Safeguards:
1. Constitutional Amendment relating to the composition of the SCC: Resolutions of the Senate + House of Commons + Legislative Assemblies of all 10 provinces
2. Constitutional Amendment relating to other issues relating to the SCC: Resolutions of the Senate + House of Commons + 2/3 Provinces (that have at least 50% of the combined provincial population)

Status of the Reference Jurisdiction
Not traditionally a judicial function:
Lacks the adversarial and concrete character of a genuine controversy
It is a function generally undertaken by the executive branch
JCPC: Reference Appeal (1912): “the answers are only advisory…”
HOWEVER, in practice, reference opinions are treated in the same way as other judicial opinions

s.53 Supreme Court Act: Reference Jurisdiction:
a.  the interpretation of the Constitution Acts;
b. the constitutionality or interpretation of any federal or provincial legislation;
c. the appellate jurisdiction respecting educational matters, by the Constitution Act, 1867, or by any other Act or law vested in the Governor in Council; or
d. the powers of the Parliament of Canada, or of the legislatures of the provinces, or of the respective governments thereof, whether or not the particular power in question

The SCC: Composition and Appointment
Composition: 9 judges
3 from Ontario, 3 from Quebec, 2 from 4 western provinces, 1 from Atlantic provinces
Appointment: by Governor General on the advice of the Federal Cabinet (usually recommendation of Minister of Justice & PM)

Midterm
[bookmark: _GoBack]Theorist of a social contract
Locke, Hobbes, Roseau, Hamilton
Life is nasty and short
Locke, madison, rousseau, hobbes
Which theorist is expressly against the popular sovereign combining itself
Rosseau
Hobbes
Locke
Nelson
Upright judges
Locke
Madison
Jefferson 
According to madison – how do we control the effects of _____
Confederate decision making
Division of powers
Judicial review
Representative government in a large republic
The benefits of the large republic of madison are

Order of good government
Diverse culture + good government
The type of federalism that develops from unitary state
Multi-national
Coming together
Holding together
Semi-presidential federalism

Unitary state
Presidential
Parliamentary
Federal state
3 branches of order of good government are



Due to division of legislative authority – Canadian confederation 
Central government
Provinces
Didn’t care
Wanted to achieve social justice
Canadian senators
Elected
Appointed by H o C
Appointed by prime minister
Appointed by provincial premiers
EEE Senate
What does it stand for – some have stupid words
Purpose of equalization is
Ensure X has sufficient revenues to provide comparable levels of public service to Y 




The concept of militant democracy describes
Fall of authoritarian government
The fall of rousseauvian democracy
Constitutional democracy
Ancient type of democracy Found in Germanic tribes
First mention of democracy in the constitution is to be found
United states 1787
Canada 1867
Germany 1949
Germany 1919
What of the major parties of the German constitutional authority are in favour of banning social ____ parties
Sought out former Nazis
Sought to make Germany more valuable
Govern too democratic
In a constitutional order the body that generally has the power to ban a political body is
Cabinet
Upper house
Constitutional authority
Human rights case – court argued that … 3 criteria



What is floor-crossing
Is it enough (Federal 51)
Yes
No
No
Yes
Why do European countries generally not feature presidential systems



What are the differences between presidential and semi-presidential
Head of state in presidential is governor general and in SP is prime minister



What are the similarities between parliamentary and semi-presidential systems
Both – government is responsible for the parliament
Both – president can’t dissolve parliament


Canadian prime minister is appointed by
Queen
Governor general
Your grandmother
Features of presidential system are



The country in which semi-presidentialism originated is
Italy 1948
Russia 1993
South Africa 1996
France 1968
For justice marshall, … 3 branches of government
Judiciary
legislative
executive
every branch individually
Which characteristic best describes the American style of judicial review
Abstract
Generalized
Dispersed
Abstract judicial review
results in what kind of decisions?
Opinions of the supreme court of Canada under jurisdiction are
Binding on different degrees 
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