Final Exam Review

The exam is non-cumulative; it only covers the material seen after the mid-term exam. Pay special attention to the three case studies we covered during that time: transitional justice in Guatemala, peace building in Cambodia and post-conflict actions in the Democratic Republic of Congo.
Transitional Justice: 
Transitional justice consists of judicial and non-judicial measures implemented in order to redress legacies of human rights abuses. Such measures "include criminal prosecutions, truth commissions, reparations programs, and various kinds of institutional reforms".[1]
The core value of transitional justice is the very notion of justice—which does not necessarily mean criminal justice. This notion and the political transformation, such as regime change or transition from conflict are thus linked toward a more peaceful, certain, and democratic future.
International Criminal Court

The international human rights regime has been criticized for representing mainly a Western civilization conception of human rights and freedoms. Explain why by focusing on what is included in or excluded from this regime (focus on types of rights, nature of these rights and freedoms). 

The contemporary legitimacy of international interventions is rooted in two traditions: the might makes right principle and the Just-War tradition. Illustrate this affirmation by focusing on contemporary mechanisms and norms to evaluate the legitimacy of international interventions in world conflicts.

· First attempt: International Court of Justice (ICJ).

· Creation: 1945.

· ICC mandate:

· Crimes against humanity;

· Genocide;

· War crimes;

· Crime of agression.

· It is the first international criminal court that helps end impunity for perpetrators of severe crimes. It was established to investigate and try leaders of genocide, war crimes, and crimes against humanity in cases where countries are unable or unwilling to do so
· Created in 2002
Universal jurisdiction (Prof. Petrasek lecture)

Universal jurisdiction or universality principle allows states or international organizations to claim criminal jurisdiction over an accused person regardless of where the alleged crime was committed, and regardless of the accused's nationality, country of residence, or any other relation with the prosecuting entity. Crimes prosecuted under universal jurisdiction are considered crimes against all, too serious to tolerate jurisdictional arbitrage.
The concept of universal jurisdiction is therefore closely linked to the idea that some international norms are erga omnes, or owed to the entire world community, as well as the concept of jus cogens – that certain international law obligations are binding on all states and cannot be modified by treaty. [1]
A peremptory norm (also called jus cogens ) is a fundamental principle of international law that is accepted by the international community of states as a norm from which no derogation is permitted.
The creation of the International Criminal Court (ICC) in 2002 reduced the perceived need to create universal jurisdiction laws, although the ICC is not entitled to judge crimes committed before 2002.

According to Amnesty International, a proponent of universal jurisdiction, certain crimes pose so serious a threat to the international community as a whole, that states have a logical and moral duty to prosecute an individual responsible for it; no place should be a safe haven for those who have committed genocide,[3] crimes against humanity,extrajudicial executions, war crimes, torture and forced disappearances.[4]
Opponents argue that universal jurisdiction is a breach on each state's sovereignty
Universal jurisdiction risks creating universal tyranny – that of judges.

International Criminal Tribunal for Rwanda (1994) and International Criminal Tribunal for the Former Yugoslavia (1993), or the Nuremberg Trials (1945–49).

individuals become answerable for crimes defined and prosecuted outside of their home jurisdiction, and regardless of where the conduct occurred.
Canada[edit]
To implement the Rome Statute, Canada passed the Crimes Against Humanity and War Crimes Act.

as a result, anyone who is present in Canada and alleged to have committed genocide, torture [...] anywhere, at any time, can be prosecuted [in Canada]
Complementary jurisdiction

The fact that international organizations, courts and tribunals have been created raises the difficult question of how to co-ordinate their activities with those of national courts. If the two sets of bodies do not have concurrent jurisdiction but, as in the case of the International Criminal Court (ICC), the relationship is expressly based on the principle ofcomplementarity, i.e., the international court is subsidiary or complementary to national courts, the difficulty is avoided. But if the jurisdiction claimed is concurrent, or as in the case of International Criminal Tribunal for the former Yugoslavia (ICTY), the international tribunal is to prevail over national courts
Crimes against humanity

Crimes against humanity, as defined by the Rome Statute of the International Criminal Court Explanatory Memorandum, "are particularly odious offenses in that they constitute a serious attack on human dignity or grave humiliation or a degradation of human beings."[1] They are not isolated or sporadic events, but are part either of a government policy (although the perpetrators need not identify themselves with this policy) or of a wide practice of atrocities tolerated or condoned by a government or a de facto authority. Murder; extermination; torture; rape; political, racial, or religious persecution and other inhumane acts reach the threshold of crimes against humanity only if they are part of a widespread or systematic practice.

"crime against humanity" means any of the following acts when committed as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack:[23]
(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of international law;

(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that are universally recognized as impermissible under international law, in connection with any act referred to in this paragraph or any crime within the jurisdiction of the Court;

(i) Enforced disappearance of persons;

(j) The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or to mental or physical health;

The Pinochet case (Prof. Petrasek lecture)

General Augusto Pinochet was indicted for human rights violations committed in his native Chile
He has been accused of ordering killings, abductions and torture of over 1000 Chileans and others during his 17 years of rule:

In September 1998, Pinochet flew to London on a pleasure trip. He rested for a few days. He had tea with Margaret Thatcher. But, suddenly, he began experiencing back pain and underwent an operation in the London Clinic. Upon waking from surgery, he was arrested by the London police.

resulting legal battle to approve his extradition to Spain remain a landmark precedent

Pinochet found himself at the receiving end of this richly deserved attempt at international justice for the grave human rights abuses he participated in both before and after a 1973 military coup that placed him as the head of state in Chile for 17 years. 
Although Pinochet had officially been out of office for 8 years when medical tourism brought him to Britian, he was still very much a political player in the Chilean and international political scene. 

Spain spearheaded the attempt to prosecute Pinochet under the leadership of judge Baltasar Garzón. 

The Chilean Embassy claimed that Pinochet’s health had failed to the point that he should be released on medical grounds, and the resulting examination of Pinochet led to the extremely controversial decision to return Pinochet to Chile.

In November 2005, Pinochet was deemed fit to stand trial by the Chilean Supreme Court and was indicted and put under house arrest on tax fraud and passport forgery charges but was released on bail; however, he remained under house arrest due to unrelated human rights charges. Died in 2006
Peace VS justice dilemma (Prof. Petrasek lecture)

peace versus justice. Ironically for an institution whose mandate is to strengthen peace by providing an avenue for justice, these two objectives have frequently been described as competing – the threat of prosecution disincentivising military and political leaders from relinquishing power and negotiating peace.
In 2003, before any ICC indictments had been issued by the ICC, then-sitting Liberian president Charles Taylor was indicted by the special court for his role in Sierra Leone's conflict. At the time, his indictment triggered the collapse of Ghana-based peace talks and the escalation of violence in Liberia. It was blamed for causing the death of 1,000 more people before Taylor eventually resigned and was later arrested.
"peace versus justice," is often presented in the following terms: in post-conflict peacebuilding, should peace (understood as "negative peace") be prioritized over justice, or vice versa?1  

peace and justice must coexist if a post-conflict society is to achieve a sustainable peace. This is especially true from a long-term view of peacebuilding, where peace and justice are mutually reinforcing in a virtuous cycle. But post-conflict societies face unique and daunting dilemmas: "Although peace and justice seem inseparable natural allies in peacetime, their relationship is fraught in the aftermath of conflict
an overemphasis on justice (particularly in terms of demands for accountability for past crimes) may create more risks, in particular as some political entrepreneurs may, as a result, seek to undermine the peacebuilding process. At the same time, neglecting justice issues runs the risk of recreating the previous system of impunity and thus undermining the peacebuilding process. This debate has been described by some academics as being particularly acrimonious between human rights advocates and conflict resolution specialists
We also know that there cannot be real peace without justice.Yet the relentless pursuit of justice may sometimes be an obstacle to peace.  If we insist, at all times, and in all places, on punishing those who are guilty of extreme violations of human rights, it may be difficult, or even impossible, to stop the bloodshed and save innocent civilians.  If we always and everywhere insist on uncompromising standards of justice, a delicate peace may not survive.

But equally, if we ignore the demands of justice simply to secure agreement, the foundations of that agreement will be fragile, and we will set bad precedents.There are no easy answers to such moral, legal and philosophical dilemmas."5
The question, then, can never be whether to pursue justice and accountability, but rather when and how.
Minimalist/maximalist transitional justice

Amnesty

Amnesty International is a non-governmental organisation/ non profit focused on human rights with over 3 million members and supporters around the world. The objective of the organisation is "to conduct research and generate action to prevent and end grave abuses of human rights, and to demand justice for those whose rights have been violated

Criticism of Amnesty International includes claims of excessive pay for management, underprotection of overseas staff, associating with organisations with a dubious record on human rights protection, selection bias, ideological/foreign policy bias against either non-Western countries[66] or Western-supported countries, and criticism of Amnesty's policies relating to abortion.[67]

 HYPERLINK "http://en.wikipedia.org/wiki/Amnesty_International" \l "cite_note-68" 
[68] Governments and their supporters have criticized Amnesty's criticism of their policies, including those of Canada,[69] China,[70] Democratic Republic of the Congo,[71] Iran, Israel,[72]

 HYPERLINK "http://en.wikipedia.org/wiki/Amnesty_International" \l "cite_note-73" 
[73]

 HYPERLINK "http://en.wikipedia.org/wiki/Amnesty_International" \l "cite_note-74" 
[74] Saudi Arabia, Vietnam,[75] Russia[76] and the United States,[77] for what they assert is one-sided reporting or a failure to treat threats to security as a mitigating factor.
Impunity

Truth commission 

Case study: Guatemala

Minimalist form or transitional justice 

Guatemala’s history is marked by great structural injustice, the marginalization of the indigenous population, and a 36-year internal armed conflict between the government and insurgents.
UN-brokered peace accords were finalized in 1996, ending the war and bringing a promise of truth, reparations, and reforms to address deep-rooted problems.
1960-1996: 200 000 killed

The officers who were responsible for these violations are still highly placed in the military; they were not defeated by the guerilla forces. No side "won" the civil war. Guatemala's peace accords represent a negotiated agreement between the government and the guerrillas.

As such, the accords form a remarkable document, which provides for much more than a cessation of hostilities. The peace accords include provisions on social and economic development, on the rights of the indigenous Mayans, on the reincorporation of soldiers and guerrillas into civil society.

a lack of faith in the Guatemalan justice system: Too many people literally get away with murder.

In many of these communities, the people must live side by side with the perpetrators [of these massacres], and they feel the perpetrators will mock them because there's been no justice. The peace process can't be consolidated if there is no justice."

Permitting the armed forces to make themselves immune to prosecution for dreadful crimes seems intolerable; yet it also seems irrational to insist that an elected civilian government should commit suicide by provoking its armed forces. This dilemma illustrates the fragility of most of the elected governments that have recently taken over from dictatorships.
Peace building
· How do we build peace after a violent conflict?

Before= conflict prevention 

During= peacekeeping and peace enforcement 

After= peace building 

· Social, = Health services, education, Media, DDR: demobilization, disarmament, reintegration, Reconciliation

· Economic, = Market regulations, Job creation, Resource development, Tax collection

· Political. = Judiciary system, Constitution, Administration, Police forces, Elections

Adoption cost (Prof. Zuercher lecture)

Peacebuilder leverage (Prof. Zuercher lecture)

Mission footprint (Prof. Zuercher lecture)

Peace building

Culture of peace 


State building

· State building: formal, governmental institutions.

· Federal VS Unitary political system.
· Federalism: semi-autonomous sub-units within a State.

· Unitary system: central government w/all powers. 
Federalism

Liberal peace building

· Main criticism: liberal peace building.
· Political and economic liberalization as miracle solution.
Case study: Cambodia

How do we assess if peace building has been a success or a failure?

1979-1991. 
Peace agreement: Paris plan (October 1991).
· United Nations mission. 
· Feb. 1992-Sept. 1993: 19 months.
· $1.5 billion
· Election monitoring, administration,
· infrastructures, refugees, military, police.
· Adverse consequences:
· 6000 to 25 000 prostitutes
· Propagation of HIV/AIDS
· July 1993 elections.
· Pulled out: September 1993.
· After 1993?
· One party ruled since then
· Constitution amended
· High level of corruption
· 1997-2007: 7.6% increase of per capita income
· Poverty rate: from 47 to 30%
· Freedom House
· Reporters without Borders
· Human development
· Procedural VS substantive:
· Elections, constitution
· Culture of peace.

Congo
Mobutu

First Congo War

Second Congo war

War economy

MONUC

Power-sharing pact

