
Criminal liability
Actus Reus ->Prohibited act 
Mans Rea : guilty mid 
Ors+ Ands are important for criminal code, "or" alternatives, "and" need all of them 
check list: if there dont have A/R -> acquit and goes to M 


















































Now shall not do something 













































`of sexual assault 



 
- Include aggress invents of domination that violate victim sexual interring
- Does not require accused sexual gratification

 
-Does not require hostility from defense ( Bernier) 

* To protect people from sexual assault, the court law focus more on the victims than the defense
- focus more on the victims experiences 
  
2) States of being ( Status offense ) (being=> Is found) 
- eg. Rare + control of motor vehicle while impaired 
- states of being something 
- not something you done but something you are?
- Criminal code: Section 210 (2b) 
- everyone who
- is found without lawful excuse in a common body house 
- guilty of an offense punishable on summary conviction 
Check list :
- is Found
- Common body house ( Place prostration is practiced) 
- without lawful excuse 

Case: E.g 
Q: Is he guilty find under the common body house?
- he is out on probation for minor drug offense. Cant not be in a hotel that has many prostitution and drugs. Police came in the hotel and asked everybody`s identify. 
Checklist :
- he is found.
- was at a place that was a common body house 
- Is i a lawful excuse?
- he was there cuz he buy a ticket 
* Cant complete the checklist => cant arrest him *

Case: E.g
- Parking garage isa place there many prostitutions
- kids play hide & seeks and playing in the parking garage
checklist 
- they are found 
-  In a common body house 
- Is it a lawful excuse?
- kids who live in there will say i live in here 
- kids who dont live in there dont have excuse say i live in here 
motor vehicle 
- s 24 3 (a)  - Care + control of a motor vehicle while impaired 
Checklist of "OR"
-  Has/ is in care or  control of a motor vehicle 
- senses of acts involving use of Motor vehicle 
-> Car may accidentally be set in motion 
-  Defense `s ability to operate Motor vehicle is impaired by alcohol or drugs 
-  You are drunk
- you are in the car 
- Resultsoniented  judicial decision making -> 

E.g case:
Ford v R (1982) SCC (PEL)
- Ford out of party in his fd`s place. He is drunk and thinking better not drive home. he asked his fd to drive him home. He goes out open the door sit on the drive sit and turn on the car. Police show up and said he is too drunk to drive

Checklist:
- Not asking is he driving or not cuz if that will belongs to "action"
- care and control 
- ability to be in a care and control of the motor vehicle is impaired 
- In driver`s seat 
- key in the ignition 
- car is on
-Question is rather he mean to drive or his the mind to drive?
- He is convicted 

E.g Case:
R. Toews (1985) SCC (BC)
-  Toews is in his place and his truck is parked on a private property place that near a road. He drunk too much so thinks he should drive. So he sleep in the sleeping bag across the front set.Dont want to lost his keys so keys in ignition. When police found him, car is off
Checklist
- Not care and control
* He is acquitted 

E.g Case:
Pilon 1998
- Pilon is very drunk. He know he cant drive. So he goes into the driver seat. Decided to throw the keys under the passengers seat. After that, he lays down across the front seat. Police fond him
Checklist
- too drunk to drive it 
- but he is not in care and control ( apply from the definitions but) 
Because is 1998, the court decided the Toews and Pilon cases are distinguish on facts that 
- there no sleeping bags 
- He IS care and control 
cuz
- he could get the keys in a drunken state and somehow gets the car to move by accident ( convicted) 

3) Omissions -> Commit a crime by not doing something 
i) General rule in criminal law : No duty to rescue anyone MEANS: if you not rescue there `s no criminal responsibility. If you do not rescue someone is certain circumstances you will not be criminality responsibility for the act. Let people make their own choose for criminal law purpose to limit the circumstance when state can take away liberty  
there exceptions :
- S2, 217 - Under take to do something -> Omits to do it 
- failed to do something you said you will do 
Checklist
- Not doing -> Danger to life
- undertake to do something
Case: E.g 
RvBrown (1997) ONT CA
- brown and his gf in the car. Police comes by. car are full with drugs,and he gets her to eat the drugs and will promise drive her back to hospital. But he found out if he drive her to hospital police will found out. So he dump her in the car and she has to walk to the hospital but she doesnt make it and die on her way. 
Checklist
- Not talking her to the hospital cause her to die 
- under taking has be expression of words 
- commitment + Victims can rely on 
-There`s NO under taking => not legals duty 
-> Acquitted 
exception (2) -> Specific duties imposed by Canada criminal code 

ii) specific duties created in Canadian criminal code 
- S129 (b)- people who under duty of assist cops when disturbance of people or arrest on reasonable notice required to assist 
iii) S263 : safeguard hole in ice or ground 
iiii) S 215 providing necessaries of life 
- parents are under duty to provide  life for child under 16 
- spouse <-> spouse 
- in relationship you are dependent and unable to take care yourself ( apply to any ages)

3) When the Actus Reus includes causation
- defined in such a way that it includes causation only if code says you have to cause something )
- only an issues unless the Actus Reus includes causation
- S222 Homicide ( Murder, manslaughter, infanticide) : commit homicide when directly or indirectly by any means he caused a death of a human being 
- Checklist :
- Directly or indirectly 
- Does anything 
- cause to death 
- of a human being 
- Definition of causation  ( 3 of them are the definitions of causation: Causal chain, thin skulled & contributing cause )
a) Causal Chain :
- Events that links defense`s actions to prohibited consequences 
b)Thin Skulled victim rule 
- Aggressors take victims as they find them. 
- Therefore, you cant blame victim`s physical weakness that breaks the chains or causations 
c) Contributing  cause 
- Where defense `s actions a contributing cause outside the de minimal ( de-minimal) range =More than a minimal  impact on events lead to death =More than negligible contribution 

- Contributing cause de minimus range (> minimal impaction events -> Victim`s death)  " More than a negligible conurbation, " not insignificant  -> A significant - contributing cause 
- Second degree murder manslaughter  other  offense negative cause 
- First degree of murder: include significant  contributing cause plus defenses`s actions have to be essential, substantial, integral part  of killing them 
- "BUT FOR" and these actions include other cause reasonable foreseeable flowing from Defenses`s actions. 

a) Causal chain ( Jordan, Smith)
- Casual chain of events that links defense`s actions to prohibited consequences 
Case e.g : Jordan (1956) Court of criminal appeal (UK)
- Jordan &Beaumont stand outside a cafe and having a fight.Jordan has a knife and end up stabs  Beaumont. Beaumont in the abdomen and penetrates the intestine. The cops come and arrest Jordan and brought Beaumont. The trouble is Beaumont is allergic to these antibiotics and has reactions. Next day, new doctor put Beaumont back to the antibiotics. and Beaumont started allergic again. The doctor gives him more IV Fluids. Beaumont`s longs fill up and  Beaumont `s body shut down 
 - Problem is, did Jordan caused Beaumont die?
- Start the chain :
Fight-> J saps B->B hospital-> Doctor 1 antibiotics-> B has Reaction->Doctor 2 antibiotics->B has Reaction->Dr2 IV Fluids->B`s lungs fill up ->B dies ( B`s wound partially healed-> Not operative) 
- (is there links that breaks the chain?) 
- Checklist: 
- Caused  indirectly 
- Jordon does something ( start fight, slabs)
- Cased to death ( B die) 
- human being 
- BUT
- Court: Yes Jordan start the fight and B wont go into hospital. Jordan start the chain.  There a cause of chain caused B to die. However, the action of the Doctor 2 intervening cause that breaks the chain. In this case, Jordan didnt case the death. 

Case e.g : Smith (1959)Court Marshal appeal court  In England 
- Smith is a British regiment. there 2 regiments beside his house. Once day, those 2 regiments suddenly end up having a fight with Smith. Smith end up stabs Cree `s back. and the stabs is though to Cree`s lungs. And then he punch Cree`s lungs. On the way to the hospital station, they drop Cree`s body twice. when they get there, there`s no doctors and the medical officers is busy. And he looks at him and didnt know Cree`s life is in dangerous. As Cree`s sit there and become very ill having trouble to breathing. The doctor saw him and gives him IV Transfusion of Saylean which caused more pressure on his lungs. 2 hours later Cree die. 
- Chain
Fight-> Smith stabs Cree`s back-> Smith Punch lungs- Guys carry C to medic-> Drop C once-> Drop C twice-> no doctor on site->Medic Misdiagnoses-> times passed by -> Cree`s Lungs filled up, cant breath -> Medic gives IV -> 2 hours later C dies 
- Checklist:
- Caused to death Cree dead 
- human being 
- Indirect / directed 
- In this caused, The court said :  there  dont have intervening cause  breaks the Chain. These are just only part of the story:
1) gives IV
2) drop twice
3) Didnt get attentions to heal 
- intervening cause so overwhelming to make original wound merely part of the history.
- this is a military case -> many guys fright 
- Cuz is when Cree die, his wound is still bleeding but in Jordan`s case is when B`s die his wound is starting to heal. 
- Smith is convicted .
b) Thin skulled victim (Smithers)
Case eg: Smithers (1978) SCC
- Smithers is on the iced. Cobby skates by and he started talk to Smithers. Cobby said some racial insulted  slur words to Smithers. They end up having a hockey fight. And they got killed out of the game. Both of them went back to dressed. Cobby is scare and he is going to escape. Smithers catch up Cobby. Smithers punch Cobby `s head and kicks his stomach. Cobb vomits. Cobby Epiglottis malfunctions. Cobby ends up aspirates and cokes and the die. 
- Chain:
Racial slur -> Fight-> kicked out of game -> dressed-> Cobby run to his car in the parking lot -> Smithers catch him -> Smithers punch head -> Smithers Kicks stomach -> Cobby vomit -> Epiglottis malfunctions -> aspirates -> cokes -> Cobby dies 
-Checklist:
- Indirected 
- do something 
- caused death 
- human being 
- Smithers started the fight but he is not the one caused Epiglottis malfunctions ( which killed Coby). But under the Common law, the victim`s weakness is not the victim`s fault. Therefore you should take your responsibility. 
- the court apply the thin skulled victim rule that yes he died by Epiglottis malfunctions but you are the one kicked his stomach.
- Smithers convicted. 
c)  Contributing cause ( Smithers, Nette, Maybin+Maybin) 
Case e.g:
- Nette (2001) SCC 
- Nette breaks into a 52 years old lady house. He wants to steal stuff. He said i am here to steal, i am not going to hurt you . He tie her on the bed. When he is leaving, he doenst want her able to call the police. He takes some clothing and wraps her up ( head, neck). She lives alone.48 hours, no body comes and check on her. When people found her she die on the asphyxiation. 
- Nette charged on first degree murder ( S 231 (5) )
- Cause chain: 
Breaking in -> 95 years old lad-> ties her up-> robs -> muffles her -> he leaves -> 48 hours -> dies asphyxiation 
- Checklist:
- (in)directed 
- doing anything 
- to case death 
- human being 
- But, not seriously as i wanted to kill that person so i have a plains to kill that person 
- Court said look at the Mean`s rea area to see the degrees of the murder.
- His action is muffles her. And there 48 hours that break the chain and separate his actions. 
- ( second pages on the reading )
- Yes he did something wrong but he didnt have the same level like i hate her i wanted to take all her stuff and kill her.

Mens Rea : 
- with murder in general, we wants someone to do that on purpose. 
- someone who make the decisions to kill someone for their own benefit 
- They plained  Second degree  murder: on purpose 
- 2 kinds of murder  
- First degree murder: you do it on purpose but is plain and deliberate ( S 231 (5)) 
- punishment is life imprisonment; 
- no chances to get out at least 25 years in jail 
-  Second degree  murder: on purpose
- life imprisonment 
- paroled in 10 years 
- Manslaughter
- Max life imprisonment. 
Case eg.
- Harbottle (1993)
- Harbottle & his fd kidnap a girl and sexual abuse her .The little girl is very hurt . They have to kill her so cuz she saw them. They think they should kill her nicely. So His buddy is going to strangles her and the little girl try to defenses. Harbottle`s buddy charge first degree murder. How about Harbottle?
- Chain :
 H and his buddy kidnap the girl -> sexual assault her -> Conversation and decision-> H`s buddy ( D2) strangle  -> Victims struggles -> Harbottle sit victims`s feet-> D2 struggles again-> Victims die. 
- Checklist:
- (in) directed
- Cause death 
- Human being 
- did something 
- (1) Look at " Causal chain" The consequences is the victims dies
-Yes H he commit a crime but that is only part of the story. The problem is : he sit on the victim`s feet at the end.
-  (Dont have to worry about Think skilled victim`s rule.
- (2) Contributing cause: Was H`s actions ( sitting on Victim`s feet)  significant - contributing cause?BUT FOR" and these actions include other cause reasonable foreseeable flowing from Defenses`s actions.  ( The Law looks at her Is there any between H sit on Victims legs and cause Victim`s death.) D2 would have successfully strangled her without H sitting on her feet it would have just take longer. Also, it was foreseeable that he would have successful strangled her if H sat on her feet. Different perspectives. The vitims could have chances to alive if H didnt sit on her legs.

Case e.g 
- Maybin + Maybin (2012) SCC
- Maybins are brothers. T & M. They went to the fright with the victims in the bar. In that fright, they repeat  punch the victims`s face and head over and over again. To the point they knock the guy out. The victims become unconscious. The bouncer bashes vicim`s head and that makes him die. 
- Chain :
Fright-> Punch face& head-> punch->punch-> victims knocked down (unconscious-> Bouncer bashes victim`s head->victims dies.
- checklist
- Court said  although those 2 bother started the fright, but is Bouncer`s actions breaks the chain. 
-  you started the fright and bouncer try to stop you guys and accidentally bashes victim`s head. Back to the New trial: The victims could had life but they started the fright. 

Mens Rea 
1) Intro
a) Words in code 
- S 229 (a) culpable hormside is murder 
- Where the person who cause the death of a human being 
(i) Means to cause his death OR
(ii) Means to cause him bodily harm that he knows is likely to cause his death and is reckless weather death ensure or not 
- S 244 (1) Every person commits an offense who discharges a firearm at a person with intent to wound, main or disfigure to endanger the life of or to prevent the arrest or detention of any person ..... weather or not be person is the one at whom the firearm is discharged 
- S 139 (1) Every one who willful, attempts in any manner to obstruct prevent or defeat the course of justice.....
- When we look at murder we look at " means to, on purpose" and we know it is on the top of the chart (intention) 
- Checklist:
- Reckless Negligent 
- Means to 
- Knows it
- With intent 
- Willfully  
- Additional mental stale
- High level intentional Plus planned  and deliberate ( First degree murders)

b) Levels of Mens Rea
 -  Order important
- Provinces, Federal government ( in addition to making criminal law) pass all sorts of laws to regulate non- criminal behavior. Prohibition (thou shall not) and a penalty. Not a moral issues. Look like crime but not crimes regulations offenses. 
- The higher up the chart you are the greater the loss of liberty and t?
- The top of the chart is the most blame-worthy and the lower is least blame-worthy.
- The top of the chart is subjective and the lower is objective
-Liberal Subjective test: - Look inside accrues`s mind + ask what was accrues thinking? 
- Objective test: what world a reasonable person have been thinking ( What the accrues should have been thinking?)
- Test : ( D1) Subjective test -> 
The highest level:
 i)  Intention/ Knowledge  ( Both Use test of : Subjective test) 
- They mean to do it. Foresee coinages of actions. Subjective foresight
- Able to see that action will lead to the final results 
- Knowledge means knowing
- ( D1)  The definitions of intention : Subjective foresight is accused `s ( Substantially) certain that Accused`s actions -> prohibited consequences. The consequences in spite of the fact that accused acted to some other consequences not as same as motive, 
- The definitions of knowledge: they have to know the elements of A/R. ( in his own head does he rational know what it is.) 
- Honest belief that A/R was missing, no M/R even when belief is unreasonable 
- Subject test : Honest. 
ii) willful blindness ( use Subjective test) 
- weight cost and benefits 
- I just dont asked dont want to get in trouble 
- not asking so can avoid responsibility ( not asking is rational decisions)
- ( D2) Definition of willful blindness : D`s suspect fact, D realized fact probable. D make rational choose not to asked.only refrained from checking fact was true. So D could deny knowledge and avoid criminal responsible for his action.   
- Equivalent & knowledge 
iii) Recklessness: ( test :Subject with an objective element ) 
- When you know you are doing something risky but you go and do it anyway ( go ahead anyway) 
- rational think i know there sth wrong but i still do it 
- The definitions of Reckless : 
-1)The  knows actions involve him taking some risk 
 AND 
- 2) Risk is one that a responsible person would not have taken ( in other words, he should not have done) 
iiii) Crime ( criminal) negligence  (new one) 
- didnt do it on purpose 
- did it by accidentally 
( These 4 are about criminal offenses) 

Case e.g;
i)Intention (Bugganga + Durachers/ (1979)
- B+D lived in windsor. one is francophone and the other is part of the francophone. Build french high school. There a french language middle school, do we have to spend the $$ to build the school. There an election. After election, the Essex city board of education of  education is made of member of people dont like french school. What they really need to do is fire up the francophone. They decided to make a pamphlet that against francophone. People call cops and charge B+D. Charge them willfully promoting hatred against identifiable group. 
- Chest list:
-  " Willfully" the problem is do they do that intent?
- The definitions of Intention : 
What we looking for is subjective foresight ( looking inside these people`s head )
-> Subjective foresight is accused `s ( Substantially) certain that Accused`s actions -> prohibited consequences. The consequences in spite of the fact that accused acted to some other consequences not as same as motive, 
- The court said : even you dont really hate francophone but when you spend spend pamphlet you are promoting hate to francophone. 
Case E.g: 
i) Knowledge: Beaves ( 1957s
- Beares brothers in jail. They met a guy Montroy in jail. They do favors for each other. Once they release, they got called from Montroy. Montroy said he is very angry with the guy call Demeter. He screw me up. I want you guys to help me. We should set him up. So Beares brother pretend drug sellers and get Demeter`s $$ but dont give him drugs. They did the exchange. At the time: Demeter said: sucks for you! i am a cop! and arrest Beares brothers for Narcotic act. Montroy did mistakes really give them Narcotic instead of sugar + milk. 
-> Look at A/R : Poss , Narcotic. 
-> M/R : Know what it is a narcotic.
- The court look and said: if they are in the chart of knowledge :
- they have to know the elements of A/R
( in this case, Bevers brother didnt know that is Narcotic so they are not charged ) 

Case: E.g: 
Knowledge:  Pappajohn (1980)
- Pappajohn is buying house. His hit agent off . They went to bar and both get drunk He asked his agent in his new house. They make out in the sofa. After make out, she said she has to go. His story: We make out. and she toke off her clothes and folded clothes on chair. He tie her hands at her back. They have sex, Afterward, he goes to the bedroom. Her story: yes she say yes to make out. But she regret think it is wrong. And when they guy say goes to bedroom, she say no and she is afraid so she say yes to that guy to have sex. After having sex, she came out from the window naked to other house and said she got rapped. There Distress fight.
-  The charge is Rape
- A/R checklist : Sex, women, not your wife, without consent. 
- Because of that: there no consent: Looking M/R see the knowledge.
- M/R : Knowledge: Sexual, women, not you wife, question is did he know she is not consent?
- the court look at the LIB principles system: 
- An honest but unreasonable belief that Victims was consenting, will Vitiate/ Negate m/r in charge of rape. ( Yes she didnt consent but we are protecting "P" 
- Subject test : Honest. 
- If he honest believe that she is not consent, then he is acquit. BUT we dont believe him. Therefore, He knew the victims was not consenting -> he is convicted, 

ii) Wilful Blindness
Case e.g :  Oluwa (1996)
- Oluwa is a drug trafficker and he is trying to get some  Heroin from asian to USA. Start from Tokyo To Vancouver. People discover O has Heroin. He charge importing Narcotic into canada, 
- A/R checklist  : import cross canada, Narcotic. ( he commit A/R importing)
- M/R checklist: intent / know 
- he said i am going to usa i dont know it will land on canada. not even say on my tickets. He is trying to get off the charge.
- The court said: He may not done on purpose. However, Accuse suspect the fact. He even realized the fact is probable. He only refrained from checking fact was true. So he could deny knowledge 
+ avoid criminal responsible for his action. The court called this Wilful blindness. 
- Definition of it is : D`s suspect fact, D realized fact probable. D make rational choose not to asked.only refrained from checking fact was true. So D could deny knowledge 
+ avoid criminal responsible for his action.   
- Equivalent & knowledge 
iii) Recklessness:
- SS229(a) (ii) Means to cause him bodily harm that he knows is likely to cause his death and is reckless weather death ensure or not 
- Checklist: D means to cause bodily harm
- knows D`s actions likely to cause death 
- Reckless about death ensure or not 
- Question is what is Reckless?
The definitions of Reckless : 
-1) ( Subjective)The  knows actions involve him taking some risk  
AND 
- 2) (objective) Risk is one that a responsible person would not have taken ( he should not have done this) 
- Test will be : Subject with an objective element 
Case. e.g
Sansrepret ( 1985)
- S lived with his gf for an year. During that time he has trouble find a jobs. After a year his gf said is over get out of my house. After they break up, she find someone breaks into her house. And that is S. S break into the house and holding a knife. She is scare and think omg he is going to kill me. and she say we should talk. try to calm him down. As he become less violence with her and say have sex. She say yes for sex cuz she is scare. Next morning he leaves and she call police. Police dont care about her case. 2 weeks after that. S shows up in her place again, he breaks into her house with knife and tell her to take off her clothes. tie her arms and standing naked in the middle of the door. He use his kneife and slap side of the door. And she clam him down again. And they have sex again.
Rap: Sex, not his wife, women, not consent
M/R: 
- Court look at intention/ knowledge: What If he honest reasonable think she is consenting therefore court cant charge him with (i). Therefore he is not Intention/knowledge 
- Court look at Recklessness : Definitions (2) ( objective)  is clear that reasonable person wont do it. But has to subjective test his behavior is really taking some risk. Therefore he is not Recklessness
- Court look at willful blindness : did he accept she is consent? This is the second time. maybe  the first time he didnt know she is not consent. They only reason he didnt ask her to say yes for sex cuz he wants to rape her. Therefore he is convicted. 

iiii)  Crime ( criminal) negligence 
E.g of crime negligence : 
- manslaughter by criminal  s222 (5) (b)
- manslaughter  by unlawful act s222 (5) (a)
- criminal causing death ( s220)
- Dangerous driving S 249 
Criminal:
-  Refers to blameworthy, some kind of subjective decision to do something 
- Relationship between citizen + state 
- protect freedom 
Negligence : (objective test)
- come from civil law (private) , relationship between 2 citizens 
- there two individual : P1 is victim,  Defenders (individual 2)
-> Defenders  take a risk a reason person would not take -> harm by P1. 
->Defenders negligent -> remedy for D to give P1 some money  ( money damages) 
- about fairness between 2 people
Case E.g:
manslaughter by criminal  s222 (5) (b)
- a person commits culpable homicide when he causes the death of a human being by criminal negligence. 
Tutton 1989 SCC
- Tutton has 5 years old son. And they love their son. Good care to their son. The son is sick ( didabet   They take him to hospital. The doctor said he need insulin to meloabolize sugar. Without insulin gets fat. When gets fat create energy and acid -> Ketoacidosis ( blood become acid). Bran not able to function well and will lead to die. They go to a faith healer and they come back, but it didnt work. They go back to second time, they go back to the faith healer and the faith healer said if you believe than he will  be heal. and they take off insulin and he seems  healed. The next day, the ketoacidosis flu like symptorns. And the child die. 
- Court: 3/3 Half of the court said the important of criminal negligence is criminal. Therefore, without criminal negligence, the person has to know  the risk is something will lead to death. 
-> Half of the court said the definitions of criminal negligence is recklessness 
- The definitions is 
First hand: Recklessness, subjective, objective
i) D subjective take and rick 
ii) risk VS responsible person = recklessness 
on the other half of the court :
MOT: objective + subjective 
i) Marked + significant reasonable person
ii) In the circumstance include D`s preparations 

- S219 Everyone is criminally negligent who a) in doing anything or b) in omitting to do anything that it is his duty to do, shows
*wanton or reckless disregard for the lives or safety of other person definition of duty.* 
- Objective : Marked + significant departure from a reasonable person will do 
- Subjective - Applying in circumstances include D`s preparations 
Apply to the First definition 
In their head did they take the risk that their kid will die?
- The faith healer said " if they believed  then the kid will be heal" -> if they believed there no risk. therefore it is not recklessness?!

Case e.g Rv Creighton (1993) 
Manslaughter  by unlawful act s222 (5) (a)
- Creighton and his gf and a buddy toke serious drugs and acholico in his gf`s apt. After 18 hours, gf wants Crieghton to put "drug" in her arms. and she appear stop breathing. And the buddy goes like " omg has to call 911" and Crieghton said no no no she will be fine. 2 of them try to save her. And the buddy is scare. And Crieghton carry her to her bed and let her sleep. After that he clean the fingerprint. 6-7 years hours, the buddy said omg ad he goes to find her and he found out she is dead. 
Creighton charged manslayhter by unlawful act. ( s222 5(a))
- 1)  Subjective test : m/r  of unlawful act ( e.g trafficking) knowing  ( C case her die by putting drugs on her arms" )
- 2) :Objective test:  by doing this unlawful act you have to take some objective risk. Objective of harm is NOT trivial or transitory. 
- 3) Weather or not the D had subjective capacity to appreciate  nat  and risk 
- First half: 1) M/R, 2) trivial or transitory 3) subjective capacity.
-> The test is :1) subjective, 2) high objective 3) subjective 

Case e.g Rv Waile (1989)
Criminal causing death ( s220)
- Waile is drunk and driving down on the country road. There a hey ride(?!) and there many kids and moving very slower and they are on the other side of the road. Waile speeds out and think he is very funny. He play chicken, He drives to the other side of the road and end up killing 4 kids.
-> Half of the court said the test is recklessness ( subjective +objective) and other half said it is M.o.T ( objective + subjective) 

Case e.g Hundal ( 1993) 
( Dangerous driving S 249 (the way bottom of the chart ) 
Hundal driving in Vancouver, comes up to intersection. Light turns red. he go through the light. He hit the car in other way and kill the driver. 
-  Court said is : MOT i) Marked + significant reasonable person ii) In the circumstance include D`s preparations . 
Test is Objective + subjective. 









----------------------------------------------
2 types of Quasi- criminal offenses 
iv) Strict liability 
iiv) Absolute ability 

 

c) Subjective + Objective tests 


--------
Trial:
She was found abuse and burn on her bed. She was murder. 3 degree burns. ( 4 degree burns go though the skin , into the bone), 2 black eyes, broken nose. she got kick after die. died due to septic shook 11 days after burns. husband called 911 after she dies. Before met her husband, she was a happy woman. Good educations, good jobs. They knew each other by her fds. After 6 months dating, they marry. Clear case of abuse. Reason not go to the house for scare, shame, doesnt want to end the relationship. Husband through boiling water to her and left her there 11 days. accused`s mind set? Was he intending to kill her? Mark intended to control her and keep her as his only defense against his abuse. Is Sure there  an abusive relationships : Abuse builds up, abuse happens then honey moon phase ( he apologize) mark made a conscious decision not to get help. Mark broke her down so she wouldn't go get help. He continued to abuse her even after he had burned her. Over 11 days, she was 40% of burned.  She called her mum after boiling water where on her and told her mum she doenst want to go to hospital. He asked her does she want to go to hospital and he said no.  ( but this action is unclear) 

First degree murder: Weather her husband is Recklessness? YEs, cuz a reasonable person wont leave his wife with 40% burned for 11 days and call 911 after she dies few hours later.
Lawful blindness: Mark said she doenst know she will die by that. The fact he didnt try to help cuz he did it to decline responsibility. ( e.g case in oluwa) 
First degree murder? manslaughter? 

Questions to Manslaughter unlawful : If he really loves her that much, yes even he know he has the problem he will try to get help. He even shoot her after she got burned Mention similar to crieighton case, bring drugs doesnt means it hurt all the time but boiling water it hurt overtimes. Not same as buggans case  cuz His buddy check her after few hours. But this case is like she leave in the basement for 11 days and no one helps.

Question to Criminal negligence: Didnt see her clothes? that is willful blindness. Just try to avoid criminal responsibility. Just like Tutton cases. 4 degree burns is very obvious. IN Tutton`s case when the parents know he is not feeling well they brought him to hospital but not Marks case. 

Manslaughter unlawful act: Defenses side: He didnt not intend to kill his wife. He did not foresee her death. Yes he wanted to hurt her but not intent to kill.  Did transgress fundamental justice because he harmed her. Would be manslaughter not a murder. Even he know the burn is hurting badly but he didnt know what will kill her. So we cannot accuses he has guilty mind. 
Recklessness: Evident he had a problem but he admit.  And he loves her. Doesnt want the relationship end.He is ready to take responsibly to manslaughter and lawful act. 
Subject test: He convicted to a subjective element an unlawful act intend to hurt her not kill her. Capable to ask himself if it this could cause death but he didnt . Similar to ( case Crieighton)-> did not know his act will result in her death and was convicted to manslaughter. Also similar to case ( buggans case) 
-> Last, he didnt not intend to kill her therefore it is unlawful act.

Criminal negligence:
he sure abused her badly. He didnt want her to die. He wanted him to alive and she was the only one he can depend on. Yes he abused her badly? But he didnt really think that will kill her. He thought that you never know is that going to kill her or not. Who knows?! 
Yes, he is recklessness. He knows that is going to harm her. He abuse her many times but she didnt die. So does he know it is that serious and will cased her to die? The problem is are we sure he know that is going to kill her? 
Objective test: First he leave her for 11 days without do anything about it. He has to take responsibility. The He know his action is risk but he doesnt know how bad the action was like. She was wearing clothes. Did he want to see it? How close he comes to her? We dont really know. He thought she will get to normal like they used to be. Didnt want her dead. When he put boiling water on her, she refused to go to hospital. Maybe he thought, she doesnt want to go, why i get her to there. I respect her. Manslaughter in criminal negligence. 

Answer 6 question
 1)  Did Mth intend to kill his wife? Was he substantially certain his actions (shots, burning beating) Would kill her? Weather Mark intend to kill his wife. 
- Look at the evidence carefully. Look inside his thinking process. 
- First degree murder:
-> Subject test :  Yes In his mid did he do it to kill her. Has to made in his mind he intend to kill her Cuz he shoot her and beat her up after put boiling water. He knew she is going to die in her head cuz didnt intentionally didnt get her medical attention because he wanted her dead. There is a pattern of abuse that indicated that his ins mind he intended to kill her and he knew exactly what he is doing. ( Planned- calculated shame planned and bought out Deliberate - not implosive) Have to be beyond a reasonable doubt. Any stupid people will  know keep abusing a person they will die one day plus you are getting more serious. 
-> Looking at the evidence in this head and decided your salutation. 
-> Full attention  of his action.
-> No, much easier to prove that he didnt intend to. Actus Reus is very true but MR isnt. 
-> ( unreasonableness as a ? of evidence) 

IF not-> 2)  Did he know his suspect his actions created risk she`s die, did he realized her death was probable + did he not seek out to medical help to avoid being charged? 
-> If he didnt not intend to kill his wife, weather he is willful blind? Does he know not bring her to hospital will cause her die. Did he decide not to check with the doctor to avoid responsibility .
-> Yes he caused her dead. AR is clear. What is the level of blameworthiness. 
-> Subjective test: willfulblindess cuz suspected she would die from it. Only refrained from checking on her or bring her to hospital cuz he thought he would be criminal liable. Over 11 days of having someone in basement and dont check on them after pulling boiling water. Yes sure he has problem. He didnt know his action will cause her to die this why leave her there for 11 days?!

3) (easier) If not 3) Did he know his actions made it likely she`s die + were they actions a reasonable personable would avoid as too risky?  If you find he not intend to kill his wife, weather or not he know he is taking the risk if he dont bring her to get medical help and her a changes she will die. 
-> Toward recklessness : applying object + subject. Even he said he loves her donest want her to die, question intelligence -> do all this things wont kill her? even if you dont bring her to hospital. 
---------------------
Recklessness or manslaughter? 
------------------------------
4) If not Manslaughter -> Was his faultier to get medical help care + not provide her with necessaries of life) marked and substantial departure from standard of a real husband, taking into account his perception? 
-> Duty to provide necessaries of life
-> he fail his duty. A reasonable person wont fail his duty. 
5) Unlawful act: not bring her to hospital.  Or did he internationally deprive her or medical attention ( necessities of life), did his create risk that was not trial or transitory and did he have mental capacity appreciate the risk? 
-> weather or not his decision not to bring her to medicinal help?





