Banking Law



Week 10


March 22, 2011

April 16th: 9:00 a.m.

Structure- same as midterm (3 questions, do 2/3)

-Covers material from mid-term to final (week 5-10)

Bank has duty to customer.  Other duties are:

1) To report about how the bank has paid and collected out of customers accounts

2) Duty to maintain secrecy or confidentiality about customer’s affairs.

Obligation to provide statements of account:
Clayton’s Case (1816): Says that bank is under implied obligation of common law to render accounts periodically or on demand.  Also sets out how bank should do so; -Historically debits and credit. So that there is a history of debits and credits in and out of the account.  At the end of statement you will have net value of account.

(SHOULD BE DONE HISTORICALLY OVER REPORTING PERIOD)

-Claytons case said periodically or on demand (must show you whenever you want)

Banks report in a number of ways:

1) Passports (people still have passport accounts, because they prefer it) Statement appears monthly and records debits and credits in that month (can be with or without the return of cheques)

2) Consulting online account at any time, and seeing the account

3) Telephone Inquiries; speaking to a representative or find out by punching numbers

What is the legal status of pieces of paper (whether it is the passport or statements)?

Passbooks were used as negotiable instruments.  Is a bank statement a negotiatable instrument?  Courts find that passbooks are not negotiable instruments – it is just a statement/report to customer from bank of the state of the account as of date.  

What is a bank statement?

1) Is NOT negotiatable instrument, cannot be used as negotiable paper in commercial (not a promissory note, or cheque)

2) What exactly the statement is telling us? (Is it saying its revocable?  Or is the statement prima facie to your account? Is it a final statement? Or is it just prima facie evidence state of the account at first glance?

-Courts found a bank statement is just prima facie of the account; both customer and bank can question it.

-These statements are a presumption (prima facie evidence), because it is prima facie, it can be corrected by customer or bank if there is an error.

Error Correction from customer’s perspective;
-What should the other party do when they think there is an error in the statement?

In customer’s perspective: Can the customer “error-correct”?  

-Until 1980s, the legal position was: a customer had an unlimited time in which to report errors. (There was no duty on customer to check statements within a reasonable amount of time of any errors).  Customers are not bound to verify errors within a reasonable amount of time.  Common law said customers do not have a legal duty to the bank to ensure errors will be corrected.  (Confirmed in two cases; (1986 Syndney Hotels And bank of Montreal, and TaiHing (1986): both these cases tell us that customers are under no duty to identify an error within a reasonable amount of time.  In other words,  they have unlimited amount of time) .  Because of this, Banks responded by including a particular clause.  Called “Account Verification Clause”. 

-Must auto correct within a time-contractual duty

Error Correction from Banks perspective:

Bank is not subject to bank verification clause (never find a clause that says the bank has 30 days within of the statement to change their minds.  There is no contractual undertaking.  Theory must be, bank has power to correct errors in its own statements in gratuity or in reasonable time.)  Banks must correct within a reasonable amount of time.  What is reasonable amount of time?  What if customer suffers damage as a result of bank error?

-Is not bound by contract for error correct-but must correct the error within a reasonable amount of time

Account Verification Clause:

This is the clause that says there is a contractual duty on customer to report errors or omissions in the statement within 30 days of the date on the statement.  Failing to do so, means customer cannot complain.  Therefore there is a limitation clause on when the customer can complain.

-Like an exclusion clause, because there is a limit on banks liability.  When period of time is up, bank is no longer liable to make the change EVEN if customer is right.  It is too late.  

-Ambiguity will be construed to the bank (the court always goes in favour of customer)

Three cases involving contra proferentem:
C.P. Hotels and Bank of Montreal (p. 364)

Facts: (company, and employee who is responsible for looking after accounts.  This employee has right to sign cheques and do account reconciliation.  Company found out employee forged cheques.)

C.P. hotels had employee Mr. S, who forged 23 checks on C.P.s account at the bank of montreal.  The cheques total just under $220 000.  Mr. S was unsupervised.  He not only had power to sign cheques, but he dealt with bank statements and reconciliations.  He was also unsupervised.  (Common problem in companies).  When someone at C.P. found out that Mr. S was honesty in the way he carried out his duties.  C.P. fired Mr. S and he was charged for theft.    

ISSUE: Who is responsible for $220 000? C.P.? or Bank of Montreal?

-Banks are responsible for identifying forgeries.  Prima facie presumption of forged check is that: if there is a forged check, the bank is suppose to check signatures at some stage of clearing process and identify forgery.  When bank fails to protect against forgery, it is the bank that must compensate customer for the loss.  C.P. sues Bank of Montreal.  Bank responds by saying “the customer owes two duties to a bank: 1) customer owes a duty to examine the statements and report errors within reasonable amount of time, 2) Customer has duty to employ good accounting practices to prevent forgeries.)

-BMO had to persuade court into implied contract, if it was to succeed

-Trial judge accepted BMO’s arguments (bottom of page 365) and found FOR BMO.  

-Court of appeal upheld that decision 2:1.  But the Supreme Court reversed decisions and found for C. P instead.

-Judge concludes (bottom of page 377-379): 1) There is no implied duty on customer to examine statements of account and report errors.  They can do so whenever they like. 2) there was no implied duty on customer to maintain adequate accounting systems.  3) There was no contractual obligation or tortes obligation

-Banks want customers to examine statements and specify if there are ANY ERRORS.  Banks then decided to add other account verification clause in later years.

2 additional points made by judge: 1) deep pockets reason: not placing implied duty on customer to examine statement.  The bank has a deeper pocket then the company

-Bank lost.  The bank paid for C.P.s forgery.  

How do courts deal with account clauses?:  
The circla (a club) and national bank of Canada (pg 380):  

Facts: Circa had book-keeper, who deposited 4 cheques made out to Circa, in personal bank account.  Bank admitted the mistake in not detecting the deposits.  There was an account verification clause in the contract, but the circa did not notice the defaultations until after the period of time in the clause.  The circla now sues its bank for the loss, The circla says the bank is negligent 2) the bank is in fundamental breech.  Bank says 1) Clause is defense 2) No fundamental Breach

–Court found clause protected bank, it is not ambiguous.  Contrapreferentum rule should not be applied.  It was a fair and unambiguous clause that protected the bank.

–Court says, bank depositing cheque in wrong account is not fundamental breach of contract.  It is negligent, however, the account still works.  This is not a reason why a contract would come to an end.

–Court found for the bank.  Bank did not have to compensate Circla for those forged cheques.

Kelly Funeral Homes and CIBC:

Kelly funeral home appointed employee to maintain accounts.  Over 8 yrs, employee (Mr Larken) stole $240 000, through forging cheques.  Some cheques he deposited in his own bank accounts, and some he used to pay third parties to whom he was indebited.  This employee has had a past history; Mr larken had spent time in jail for robbing a bank, and was kicked out from training as a priest because he was caught stealing.   

Kelly argues: fundamental breach of contract by bank for fundamental duties

Bank says: account verification clause: No fundamental breach of a contract

-Court agrees with bank.  They look at the clause, applies for contra proferentum rule, and says this clause protects the bank.  This is not a fundamental breach of contract.  The bank should have noticed something wrong, but this was only a few of the cheques being passed through the accounts from thousands of cheques.  Allows bank to reply on account verification clause.

Don Bawdkin Case

Don Bawdkin had accountant named Mr. Williams.   Over 4 years, Mr williams forged 78 cheques.  And fraudulently miss corrected 53 cheques.  Mr williams had authority to sign cheques.   Don bawdin noticed and reported to bank and of course the reporting was beyond the 30 day account.  Don Bawdkin sues the bank and argues the bank was negligent.  Suggested they were negligent in several ways 1)Negligent in giving Mr. Williams bank packages 2) Negligent in handling the cheques

Don bawdkin argues bank should have inquired.  

-Bank argued” Account verification clause- they complained too late

-Court found bank was not negligent.  Bank had no reason to suspect because Bawdkin authorized Williams to pick up package.

-Court found there was nothing in operation of the account to show the bank that fraud was going on

-Bank also relied on its account verification clause- after 30 days, sorry too late.
Can Bank error correct? Yes in reasonable amount of time: 3 cases:

(pg 391) Juwany case

-Jiwani was an abandoned agent who wanted to get  money out of Uganda during dictaroship of Idi Amin.  He opened bank in Switzerland and transferred funds into that account.  On Oct., 6th, the account was credited $11 000 US dollars.  Account was credited from an unnamed person.  Bank sent credit note to Mr Jiwani to inform him about the credit in his swiss account.  He was told he could draw from it on Oct. 9, then the bank received a letter confirming that payment from this unnamed person.  Bank employee thought this was a second $11 000 payment, so credited it another $11 000.  Mr Jiwani received credit note, and he transferred 31 000$ out of the account.  Problem was that bank employee made an error-there should have only been one 11 000$ transfer. 

-Bank asks Mr Jiwani to repay.  After the bank had done so, Mr Jiwani used the funds to purchase a hotel in Ontario.  

-Mr Jiwani responded to the request by giving promissory note, saying he promises to pay, but then dishonoured the note.  The bank sued and requested he pay $11 000.  The bank started an action against him in order to get restitution (they just wanted him to restore the $11000).  

Pg 393 court sets our requirements for restitution: 

1) Mr Jiwani must repay, unless if he can show that bank was in breach of contract/duty to give accurate information.

2) Mr Jiwani must prove that he was genuinely mislead by the bank

3) He must prove that he changed his position in reliance of banks statement, that it would be inequitable to require repayment. (did he suffer any detrimental reliance?)

The bank came to the following conclusions: 

1) Court found bank was in breach of duty to provide accurate statements

2) Court found that Mr. Jiwani, was not misled by the banks statements

3) The court also found that Mr. Jiwani did not rely suffer detrimental reliance in regards of the statements ( he had sufficient funds to buy the hotel anyway, his ultimate goal was to use the $11 000 to start a hotel).

-Court demanded Mr. Jiwani restore the $11 000 including interest.

-The bank can error correct within reasonable amount of time.  Hard to say what is reasonable.

What happens when bank makes error and customer relies on it and suffers loss, does customer had grounds to sue?

Holland case

Facts: Holland drew cheque for 67 pounds and bank dishonoured that cheque.  Reason for this was because the real balance should have been 60 pounds.  Bank employee credited 10pound.  Payee of that cheque asked Mr Holland in future to pay cash. (his reputation was damaged due to banks breach of contract).

Mr holland sues bank in breach of contract and defamation.  

Court finds that 1) the bank errored and was in breach of contract


 2) Bank is entitled to correct error 


3) Bank was liable to Mr. Holland for the damage of his reputation, they awarded him $100 pounds. (Ten times the amount of the error!)

-Holland tells us the bank can correct its error, but a customer relies on an error in good faith-and if they suffer loss, or loss of reputation, then the bank will be liable. 
