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Week 9


March 22, 2011

- NEXT WEEK IS LAST CLASS –Prof will wrap up lecture and have a discussion day  (The week after she will only hold office hours-[regular office hours])
Obligation of bank: is to honour customers MANDATE (instructions) in when to take funds out of the bank

When is the bank relieved from honouring customers mandate? (Look at cases from last week) i.e. customer has insufficient funds, customer’s instructions are not clear enough (ambiguous) 

Chambers and Millers case (pg 310)
-When does property in the funds cast from the property of the bank to the payee (of customers instructions)?

Mr. chambers received cheque from customer of bank and presented cheque in person at drawers bank.  Bank teller checked customer’s account and decided the cheque could be paid (there were sufficient funds).  Therefore the cheque was paid out to Mr. Chambers.  Mr. chambers then picked the funds up from the counter and started to count to ensure correct amount had been paid and then put money into his pocket.  The teller then realized a mistake had been made, he realized there were INSUFICCIENT FUNDS in Mr. Chambers account.  Teller asked Mr chamber to return the funds, and Chambers said “No I will not return it” and he attempted to leave the bank.  Bank employees went after him and seized him.  Chambers sues for trespass and false imprisonment. (He believes a tort was committed)

-Court looks at whom the property of funds was under?  Was it under Mr. Chambers? Or was it the banks?  If the funds belonged to the bank then Mr. chambers was STEALING funds and acting inappropriately, but if the funds belonged to Mr. chambers, he could go through with tort case.  Court asks WHO WERE THE FUNDS UNDER?

-Court finds it was Mr. chambers, because bank gave up property of funds once the teller gave him the funds on the counter, when Mr. chamber picked up the funds and put it in his pocket, it was technically given to him.

(Court found that the bank should sue Mr. chambers for restitution, and not have physically seized him, but to let him walk out and sue him for restitution.)

-What would happen if Mr. chambers were robbed when he left the bank?  Court said in that incident, the loss would be of Mr. chambers (has nothing to do with the bank) and vice versa. 

BREACH OF CONTRACT:

What happens when customer has satisfied conditions of having sufficient funds and clear mandate, yet the bank refuses to honour mandate to pay? (This would be breach in contract!), customer can also sue on tort of reputation)

Gibbins case Pg 312
Gibbins paid rent to landlord by cheque.  One month tthere was a rent cheque which was returned from the bank (the bank WRONGFULLY refused to pay).  There was clear evidence that there were sufficient funds (bank made error and transferred funds to another account by mistake).  

-When Ms Gibbins cheque was not honoured because of the banks mistake, the landlord then told her not to pay by cheque and instead by cash every month (she suffered a loss, and also loss of her reputation).  As a result, she spoke to manager at the bank branch.  The bank gave her 1 pound.  

-Ms Gibbins decided to sue bank of breach of contract.

-Jury found there WAS breach of contract, and the banks conduct (of giving her 1$) showed that they were at fault. 

-What should be the appropriate remedy (award of damages) when there’s a breach of contract? Should it be substantial damages (but then how to calculate this?), or nominal damages? 

-Court decided to treat Ms gibbins as a non-commercial person.  They made a distinction between “claims of trader” and “claims of non-trader”.  They found that because Ms gibbins was not a trader (or commercial party) she therefore could not have suffered substantial damages; therefore she should be awarded nominal damages. (pg 313 second column you will see the judgment)

-Court awarded her 2 pounds in damages (40 sheilings- [South African currency])

MAIN PRINCIPLE OF THE CASE-A non trader (whose an ordinary customer, NOT business customer) cannot get substantive damages when the bank is in breach of its mandate to pay.  They are only entitled to get nominal damages

Kobraroar(?) and village building society case (pg. 313 or 314?)

(village building society is a financial institution that offers loans and mortgages to purchasers of homes)

“K” was a business man in England who was importer/exporter (between england and Nigeria).  He placed a cheque on his bank account which was to be used to pay for goods that were imported from Nigeria.  Through an error made by the bank, the bank initially refused to honour the cheque, however later the same day the bank issued a draft of its own to the accounter party in the transaction after realizing the mistake, so eventually that day the transaction ended up working out well (party got money and K got goods). (bank readily admitted they made a mistake before).  As a result, K felt his business and reputation had been harmed due to the banks initial mistake and he sued for breach of contract and loss of reputation.

-Bank did not deny breach of contract, it agreed it had made a mistake.

-Issue: What award of damages should K get? Nominal damages or substantial damages? 

-K argues that he had potential to loose a number of other contracts (in total 10 contracts – listed second column of pg 314).  But he cannot prove that he actually lost them.

-The court turns to what the award should be with these facts.  (K is a businessman unlike Ms. Gibbins in previous case [trader v. non trader])

-pg 315 principle for damages: General damages should be awarded for all loss naturally or rising from breach of contract.  Special damages should ONLY be awarded if PROOVEN
-Was K a trader or non trader?  K says YES HE WAS A TRADER because he was a business, but the bank said they did not know he used his business account or that he was a trader.  They thought he was an ordinary customer who should be awarded nominal damages.
-Court decided to treat K as a non-trader.  (court does not really tell us why).  Court said they will reconsider the Gibbins case principle (on pg 316 they reconsider the gibbins case).  Court found that the dishonour of cheques hurts both traders AND non traders.

-Judge says personal transactions (non-traders) are just as important and harmful as traders (businesses) and can suffer just as much loss.

-Therefore court re-evaluated Gibbins case and found she did not get damages because she did not expressly prove it

-Court also says the Gibbins case will not be over-ruled, but maybe have doubt casted on it (unsatisfactory to Gibbins)
-Court concludes K should get substantial damages but not special damages for those contracts he said he lost (because the contracts were too remote, he couldn’t prove he lost the 10 contracts).

-Mr K was given 5500 pounds (4500 for the cheque and 1000 for loss of reputation) 

-Non traders would normally get nominal damages
-Traders would get substantial damages as long as they can PROOVE IT
What happens when customer has several cheques that are clearing at the same time, and there are sufficient funds to pay one or more but not all of them? 
Billers v Bank of Montreal (1933)

Mr. Billers drew two cheques from his account at Bank of Montreal, first cheque was to pay telephone bill of 2$, second cheque was to pay his electricity bill of $3.50.  Both cheques went to clearing at the same time. At the time Mr billers had $3.74 in bank. 
-Bank had a dilemma, what should it do? Pay one? And which one? Or Pay neither?
-Bank decided best way to deal with this dilemma is to refuse to honour any of the cheques (so it sent back both cheques on grounds of non sufficient funds).  

On one hand-Duty is on customer to know state of account. On the other hand-It’s how bank’s responded

(Some banks choose to pay the smallest bills and not the others, some banks will honour the largest mandate, some banks won’t honour any-practice of banks is always different from each other) 

CHEQUES WHERE STOP PAYMENT ORDERS HAVE BEEN MADE

Shapeera and Toronto Dominion Bank Case pg.328

-Mr Shapeera had account with TD.  He wanted to purchase property through real estate firm.  Through his real estate firm, he made an offer to purchase a property and as obliged to do-he included a deposit cheque for $200.  The cheque was dated “26 of Jan” for $2000.  On the 27th of Jan, his offer was accepted by the vendor, but Shapeera asked his real estate agent to hold onto the cheque until he arranged to replace the $2000 cheque for instead $10000 (which included deposit and 8000$ down payment on property).  So agent held on to cheque for a while.  By the 9th of April, the purchasers were asking Is it a deal or not? Where is the cheque?  So the real estate agent sent the $2000 cheque to the vendors lawyer.  On April 18th, the cheque was certified by Shapeeras bank, however not known by  Shapeera.  On april 20th, Shapeera placed a stop payment order on the cheque, a counter-mandate.

-Mr. Shapeera is suing bank for breach of contract (on the countermand he made).

-Banks defense:  1) Shapeera did not place a proper stop payment order in the first place 


2) The bank said the equities lay with the bank.  Mr shapeera had to pay the $2000 no matter what (whether the deal went through or not he was in debt 2000$ to his realestate agent). (therefore Shapeera was in no loss)

Bank says Shapeera made a mistake:

1) He gave the wrong date (he said the date was made for 27th of jan)

2) He gave the wrong number for the cheque

Bank made a mistake as well:


1)Bank placed “non payment sticker” on wrong side of the letter (on the back when it shouldve been placed in the front)
What is a proper “Stop-payment order”?

Court looked at authorities (pg 330 second column)

1) Countermand must be precise to be effective (pg 331 top of colomn)
2) Countermand must not be expressed in ambiguous terms.

Court said a countermand order must have all required details so bank can identify the instruction that has been cancelled.  Therefore bank won its first argument.  The second argument of bank (on equities) was found in favour of the bank.  Court found equities were with the bank (Mr.shapeera had to pay the cheque whether transaction went through or not)

1) Non payment order must be precise and unambiguous just as the first mandate or bank does not have to act upon it

2) Court will see if there were any losses by Shapeera – he was not at loss, he was obliged to pay the cheque regardless

-Customer has made out a mandate but subsequently the customer has changed their mind for some reason and has instructed the bank “DO NOT PAY”, so they place a stop-payment order (in other words counter-mandated cheque)

-What is the liability for a bank to honour a counter-mandated cheque?

Rendford case

-On 12 of july, Mr rendford drew cheque and post dated to the 12th of September.  Cheque was for 10 853$.  On 6th of December, Rendford countermanded cheque for $10 800

-Bank then programmed its computer with that information.

-On 25th of September the cheque is certified

-Issue: Is bank liable to Rendford for breach of his countermand order?

-Trial judge found there was inaccurate information, and Rendford gave the wrong number of the cheque (he said 10 800$ instead of 10 853$)

-Justice Dublin:  He looked at the English precedent (on pg 332) and American decision.  On pg 333 he found he liked American decision better.  The American law says: the cheques only need to be described as REASONABLE accuracy, not PRECISE accuracy.

-Judge says the duty is on bank to check with customer to clarify.  ONUS is on bank to check 

-Judge Dublin says rendford was reasonable, and the bank was in breach of contract in honouring this cheque.  

-After Rendford decision, banks tightened their procedure.  When you want to countermand cheque you have to come in person, check the form and sign a long waiver.

(KNOW BOTH CASES FOR EXAM –RENDFORD and SHAPEERA CASE)

(Didn’t catch the case name)

Had 2 companies at the same branch in the same bank, they countermanded a cheque. (Intrabank transaction)

-Capital (a company) deposited a cheque in its account at RBC, the cheque was drawn by a related company (all Canadian) on it’s account at the same branch.  Capitals account was credited with the amount but all Capitals account had been debited yet.  Cheque was signed by man who was president of both companies.  Half n hour after he deposited cheque in capital account, he was dismissed as President by all boards.  (Cheque was deposited, and after drawer of cheque fired president).  Immediately the board told bank to stop payment of the cheque.  Bank responded by debiting the provisional account from Capitals account (the amount of the cheque had never been debited from all Canadian accounts, so it never been finally cleared/settlement by all account of same branch).

-Board sues bank on breach of contract to collect, now capital sues bank.

-Court decides that the bank acted properly (it was under a duty to all Canadians to stop mandate, and it did so)

*Even when you have a collection between two accounts at the same branch, that brief period of time between deposit and provisional credit, and debit from other account must create a little space where its possible for countermand order to be placed.  Court found bank honoured countermand properly (if it had waited till funds were debited then the payment would’ve been final)

TD v Bundy(?) (pg 337)
-Relationship between bank and payee.  Can there be recourse of bank against payee?

-Pela sold product to timber co. Timber issued cheques dated 20th of march and sent it by mail too Pela.  On 22nd of March Timbercraft placed stop payment order on the cheque.  There was underlying dispute between Pela and timbercraft on the products.  On the 28th of march the bank paid cheque.  Timberkraft protested because he placed a nonmandate, and the bank agreed it had made an error.  

-Bank sues Pela for the funds and argues they do not have the right to keep the funds.  

-Court makes order that Pela returns funds to bank, and places reason on the equities.  The court accepts bank argument for Pela to repay funds

(bottom of pg 338 second column) Court says: In this case, Pela has right of action.  If there is issue on product of quality or manufacturing of goods, this should be determined by both parties.

Le Paige and Ratri case (on pg 339)

Ratri wanted to lease property from Le paige, on 12th of april it made an offer to lease and accompanied that offer with a cheque for about 21 000$

-Offer was condition on approval by Ratri’s lawyer, and the date of approval was 18th of April. 18th of april eventually passed, therefore the offer was automatically accepted to lease property.  On 25th of April, Ratri placed a stop payment order on the cheque.  Following day, on the 26th of April, Le paige presented the cheque to Ratris bank for certification.

-The bank certified cheque by mistake

-Le paige is suing bank because it did not honour certified cheque.

-Bank will check to see if there are sufficient funds in the bank account, and will place the funds in the banks own branch reserve account 

Bank had two defenses:

1) It was not liable on the certified cheque, certified at the request of the payee.  Bank said their only obligation is to their customer.  They only have a contract with customer and not with the payee.  

2) Equitable argument: The bank argued that the equities favourited because it said it made an innocent mistake, and should not be liable because of an innocent mistake.

-Court rejected both arguments.  Court responded on pg 340 & 341 **Key legal stuff is on these pages**

1) When a bank certifies a cheque it is indicating that it accepts and will pay that cheque.  The payee can always count on being paid a certified cheque, court said it could certifie cheque by payee or drawer.  Court says, when a bank certifies a cheque at the request of payee it creates a voluntarily 2nd contract with the payee.

-Court turned to banks second argument  and found that the payment of the cheque amounted to the just debt of the customer.  In other words, the customer had to pay the cheque regardless.

-Court holds at the end of the day La Paige HAD to pay it regardless. They have not had any substantial loss.

RCL and National Bank of Canada:

-RCL (construction company) had a contract with West way, RCL also had subcontract with D.O.L (another company).  RCL gave DOL a post-dated cheque for 30th of march (for the work).  The cheque was drawn from National Bank of Canada.  RCL then placed stop payment order on check on 22nd of march.  On the 16th of April, DOL had cheque certified.  Again there was a teller error.  16th of April cheque was certified as a result of teller error.  On 20th of April, bank realized mistake it had made and RCL was obliged to arrange for another cheque to cover the over-draft which was caused by the mistake.  Now RCL is suing bank for payment of the original certified cheque over the countermand order. 

-Bank argues: RCL owed DOL the money. Yes the bank made an error by certifying a countermandated cheque, however, regardless RCL owed DOL the money. It would be unjust enrichment to make bank repay the funds into the account.

1)  Even when banks make mistakes, if they are paying off indebtedness by their customer to their payee, then the bank has a defense. They did what ought to be done.

2) When the bank makes a mistake, and pays a certified cheque over the countermand order, and if the payment is what the customer is required to make by contract then the banks error really amounts to nothing.  It would be unjust enrichment to require the bank to put funds into the RCL account.

-RCL could have sued for nominal damages (wouldn’t have gotten more then $10), but they didn’t sue on those grounds.

CLASSMAN case:

-Clasman was purchasing machinery from manufacturer in California.  Clasman had to purchase US funds out of his account with TD Bank.  So Clasman gave its instructions by phone to TD Bank (at its branch) to make payment in California.  The branch then phones those instructions to the international bank to TD in Vancouver.  The Branch includes several errors in its instructions, which it gives to the international branch. The international branch then telex’s those instructions to its agent in San Francisco, and the TD’s agent in San Francisco then electronically send those instructions to the federal reserve bank, which electronically pays the funds to the manufacturer. (so first was communicated oral, telex, electronic).

Instructions made:

1) Only to be paid once someone had checked the machinery, which was ordered (to make sure it was manufactured to specifications)

2) Funds were to be paid to two people, not to one person.

-Machinery arrived in B.C., there was a problem with it.  Clasman is now suing its bank for breach of contract  because it made errors in honouring mandate.

-Bank argues 1) Clasman suffered no loss as result of bank errors (it got its machinery even though there was small things to work on) 2) The bank contract contained waiver clause where customer is ALWAYS LIABLE when a mandate goes wrong. 3) The bank argues that the machinery was accepted at the end of the day

(pg 351) conclusion.  Court says bank still has same duty of care to customer, regardless of how customer has mandated.  (Bank has to carry out mandate accurately with no errors).

Court finds: (THERE NEEDS TO BE SAME STANDARD OF CARE!)

1) Bank is in breach of contract

2) Waiver clause does not protect the bank

3) Court dismissed estoppel (the customer still had to pay for machinery to be up too par because it wasn’t properly checked)

-Bank must ensure the cheques enter into clearing system with reasonable care

Stanley Works case
Stanley had account with Royal bank in Hamilton.  Stanley received a series of post dated cheques from company in Montreal called “Daley”, there was a contract for a while between Stanley and Daley and everything would always work well. (Check went through clearing system and went smoothly).  But then there were two cheques.  Stanley pays Daley a cheque at national bank, and national bank takes a long time to clear the cheque.  It takes 11 days, and with the second cheque it takes 4 days.  But national bank does not honour the cheques on grounds of insufficient funds.  National bank petitioned daley into bankruptcy, so it froze Daleys account and sent them cheques back.  Daley eventually became bankrupt. 

-Stanley sues his bank and daleys bank (RBC and Bank of montreal0 for breach of care.  

-BCM does not owe a duty (no privity of contract) so that is dismissed.  

Stanley argues that RBC is a collecting bank and therefore should ensure collection and clearing cheques within 48hrs. 

-Court agreed, that Stanley was right.  There is a duty of reasonable care by collective banks to collect within a reasonable amount of time (which is within 48 hours).  RBC should be asking BCM “where is the money?” within 48 hours

-Court awards Stanley the amount of the cheques.  (Lack of duty of care to collect in a timely manner)

National Slag case?
General concrete gave cheque to national to repay indebtness to national.  National deposited cheque into his account at CIBC on 17th of jan. Cleared cheque on 21st of Jan. 

-BMO postpones to pay because it petitioned into bankruptcy.  On 23rd of jan it returned the cheque dishonoured.  It was received at CIBC branch 8 days later. 

-Sues bank of montreal for negligence to make “no pay” decision in a reasonable amount of time.  (Sues its own bank for taking time).

-Court found National slag was never a member in the first place because it had insufficient funds.  National slag suffered no loss.   

CONCLUSION

The bank is a collective agent for its customer. 1) it acts as an agent 2) It is a duty to perform its collective duties with reasonable diligence and reasonable care, and must follow the SPA clearing rules.  If SPA says WITHIN A CERTAIN AMOUNT OF TIME, then the bank must honour those instructions.

Next week: Duty to report and duty to keep a secret
