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Clearing Segment System

-Nothing should happen until the customer gives an instruction (i.e. you deposit funds in your account, NOTHING should happen to those funds unless if YOU give bank instructions.)

-Customer will take initiative to give bank instructions; this is called MANDATE in banking law 

-3 ways customer can give bank an order/mandate for his/her funds: 


1) Do it in person (orally) – bank is obliged to follow instructions


2) Through a paper instruction (eg. A cheque—paper order must be signed 
and the payee name should be written down, there are also other ways such 
as money order, banking draft, a bill of exchange, or promissory note).


3) Order can be given electronically (send electronic signal to the bank) (i.e. 
automated banking machine)

(Other ways are through debit or direct deposit, i.e. salary from your boss)

Ways of interfacing with your bank is a mechanism (can be a number of ways), however a bank cannot do anything without these mechanisms.  The mandate is the SAME. The bank owes you the same duty of care regardless of the mechanisms you use (if its done through paper, orally or electronically) banks have a duty of care.

Electronic Transmission
-Based on paper rules (standard of care regardless of how funds are moved in and out)

-We have few cases on electronic banking (less than 10)

-In Canada we do not have anything in our regulation (let alone cases) that deal with electronic banking.  However, the duty of care is still the same for banks regardless of if the transaction is done by paper or electronically.

Evolution of Electronic Banking (from paper banking):

1) The movement by Volume: the number of individual transactions

1985: 2.4% transactions was electronic, 97.6% by paper

2005: 77.5% transactions was electronic, 22.5% by paper

2009: 83.6% transactions was electronic, 16.4% by paper

2) The movement by value: The dollar value of transactions, which are either paper or electronic.    


1985: .4% of dollar value were electronic, 99.6% transmitted by paper

2005: 31.8% of dollar value was electronic, 68.2% transmitted by paper

2009: 42.4% of dollar value was electronic, 57.5% transmitted by paper


(Cheques and cash are still very popular hence the reason why there is more value transmitted by paper.  Also, people still prefer to use cheques for large values, i.e. buying a house [makes people feel more secure by using piece of paper the old fashioned way, reason can also do with older generation])

-Increase in cash transactions increase underground economy (i.e. Germany).  Not many people want to switch to electronic transactions from paper(cash/checks)

-Some people only accept cheque or cash. (Americans are very conservative with their transactions and prefer this method more)

-Whatever payment method you use, the process is governed by contract. (Bank & Customer contract).  Also governed by Multilateral contract (where all Canadian banks have a contract, or all CPA).  There are two levels of contracts:

1) Local level: Individual contract with bank

2) Multilateral contract: Governs ‘clearing and supplement system’ where your transactions occur (CPA)

CPA has three governing systems (will only look at 2):

1) ACSS: Automated Clearing and Settlement System: Where most of our transactions take place.  Has two separate parts; 1) paper transactions 2) Electronic transactions. (Both these instructions flow through ACSS.) It operates at 2 different levels, operates at 6 different region settlement places; Halifax, Montreal, Toronto, Winnipeg, Calgary, Vancouver, And at the bank of Canada.  

2) LVTS: Large Value Transfer System:  Is for all transactions, which have a minimum value of 25 million dollars or more.  (large corporations, securities brokerage & governments use this system).  90% of the value of our economy is transferred on a weekly basis, this system is very important and is subject to supervision by the government of Canada.  Must be inspected annually to make sure it is running properly because the economy is based on this system.

3) USBES **(not dealing with this system because it acts differently)**

These systems are where transactions are pulled electronically: 

1) Pre authorized debits: (known as PADs)

2) Automated funds transfer system (known as AFTS)

(i.e. preauthorized debits used to pay utility bills, rent etc. where an amount is pulled out over a certain amount of time consistently)

Every cheque you sign and receive will be physically transferred to the drawers and the drawees account 

Sec. 84 of the bills of exchange act: All checks must be physically resented for payment 


-Why do we need physical resented? To protect customer

(There is a physical exchange of cheques)

-We have two types of banks; clearing banks and non-clearing banks (we call them direct clearers and indirect clearers).

Operation of the Account
4 common law terms: 

1) Duty to pull out funds

2) Duty to collect funds

3) Duty to report to customer

4) Duty of secrecy or confidentiality of customer’s affairs

1) The duty to repay is only owed to the customer who gives the instruction- It is not owed to anyone else.  The bank ONLY has the contract with the customer

2) When does the bank owe a duty to the customer to follow an instruction?  This arises when two conditions are satisfied 1) there are sufficient funds in the account (or line of credit or an agreed over-draft). 2) The customers instructions must be clearly and unambiguously given

Two cases in Casebook looked at:

Morzetti (pp 299)

Peru (pp 301)

At what time must there be sufficient funds in the account?  (Is it when one writes a cheque? When on receives a cheque? In 24hrs?)…The time there must be sufficient funds in the account is when the ‘mandate’ (instructions from customer) is presented to the bank.  

-Bank must give reasonable notice to the customer that it is ending any practice

ThermoKing and Bank case:

What happens when bank does not honour a cheque/mandate? Customer can bring 2 causes of action against bank 

1) Breach of contract

2) Customer can sue bank for defamation (tort)

When does property in the funds pass from the bank to the payee (the person who has made the mandate)?

1) Where there is resentment or payment in person to a branch (Chambers & Miller)

2) Where there is resentment for payment through the clearing system

3) When there I resentment for certification of a cheque. 

Payment issues:  What happens where there is simultaneous resentment of more than one orders to pay, but inefficient funds to pay? (What happens when there is two cheques in clearing system that amount to more than $100, and there is only $100 in your account (insufficient funds))?

 [Billers v Bank of Montreal (1933): Customer drew more payment than what he had in his account, bank refused to pay it and the court decided that it was right for the bank to do]

-Bank has to honour MANDATE as long as there are sufficient funds and unambiguous notice.  If not honoured, bank can be sued

When can a bank refuse to honour cheques? (7 situations):

1) Insufficient funds

2) Ambiguous mandate

3) Lapse of time

Bills of exchange act sec. 166 provides that when a cheque becomes stale-dated (expired) (reasonable amount of time has passed then what is on t he cheque) then the bank can cancel the cheque.  Reasonable amount of time to the bank is: 180 days. (i.e. cheque made on March 11th, you have to cash that in within 180 days after date)

4) When bank finds out customer has died, bank cannot honour any cheques made by customer.

5) Insolvency or bankruptcy of customer (when bank learns customer is deemed to be bankrupt, then any cheques drawn prior to the information must not be honoured)

6) Where there are prior court orders to seize funds out of the customers account (take priority over any private instruction by customer)

7) Where bank has been counter-mandated by the customer sec 167(a) of bills of exchange act: where customer has put “stop payment order” on cheques (it has been counter-mandated).

INSUFFICIENT FUNDS CASES

Mozeretti and Williams case (pp 299)- private law case
-Customer went to his bank at 11a.m. and deposited 40 pounds with his bank.  He had 69 pounds in the account so after he deposited the 40 he thought he had 109 pounds left in his account.  At 2:50p.m. of same afternoon, the payee went in person to his branch and presented the cheque for payment and it was refused.  The cheque was for 87 pounds.  (there should’ve lots of funds in the account).  The payee was paid the next day however.

-Mr mozeretti sued his bank (on contract and in tort grounds). 1) He argued bank was in breach of contract by not following his mandate. 2) The bank had committed the tort of defamation ( his character was defamed because his cheque was dishonoured and his business reputation was hurt).  Trial judge found there was no evidence of defamation. 3)Trial judge did find there was a breach of contract: There was a reasonable amount of time to all banks to credit funds to an account, the bank appealed and the queens bench, court said: Bank has duty to credit funds in a reasonable amount of time, if not there is a breach to the customer).  

-Tort of defamation against the bank.  The court found that there was insufficient evidence of loss of reputation.  

-The queens bench awarded nominal damages for breach of contract.  

Should the bank or the customer be in charge of making sure there are sufficient funds?

Peru case

-Peru had history of overdrafts with his bank and he had warned on several occassions that this should not continue.  Mr peru drew a cheque, gave it to the payee and asked the payee not to present it for payment for the next few days (so he could balance out the account). Ultimately, the payee presented cheque for payment and bank dishonoured it saying “insufficient funds”.  A few days later payee went to bank in person and the cheque was dishonoured.  Now Peru is suing bank saying there is a breach of contract.  The bank says the duty is on the customer to know the state of the bank, not the BANK.  The bank said the customer should not be giving mandates and drawing cheques when there is insufficient funds in the account.

-DUTY IS ON CUSTOMER TO KNOW THE STATE OF THE ACCOUNT

Thermoking and Bank of Canada case
Involved three parties.  The customer (Mr. Hamilton), the bank, and an American company (Thermo).  Mr. Hamilton received 3 purchase orders from Canadian customers for thermo’s products.  Hamilton received the funds from the three Canadian customers for those units.  Hamilton deposited cheques in his bank account.  Hamilton then placed the order with the Thermo Company for the units (it sends a US dollar draft to thermo to purchase units).  Hamilton deposits funds from three customers and requests a US dollar draft and claims that the bank promised to do so.  However the bank did not do so, and froze his accounts and seized those funds in his accounts all pursuant to his customer agreement with the bank.  Mr Hamilton had a history of running over-drafts with the bank and on the verge of insolvency (so the bank was protecting itself).  

-Thermo sues Hamilton and the bank.  Thermo has 4 arguments against Hamilton and the bank: 3 alleged torts-Breach of trust;

1) Thermo argues that the defendants induced a breach of contract with the third party 

2) Thermo argued that the bank interfered with contractual relations 

3) Thermo said the bank had engaged in the tort of deceit.  (bank told Hamilton that he would get the US dollar draft, and they lied he never received it)

4) The bank held the funds in trust for thermo and when the bank took those funds for itself, there was a breach of trust.

Trial judge found that 

1) the bank DID NOT promise to produce the US dollar draft. 

2) The bank had acted correctly under the bank and customer contract between Hamilton and the bank

The Bank lost at the court of appeal.  In court of appeal, Thermo argued that the bank was still liable in tort for inducing a breach of contract with Hamilton.  And in response to that argument, judge found 6 findings:

1) Bank had a duty to honour cheques whenever funds are available and the over draft here would have been within previous over draft amounts. 

2) Judge found that the bank ought to have honoured its promise to produce a draft unless if it had a better legal reason not to do so. 

3) There was no better legal reason

4) There was evidence that the bank was prepared to permit overdrafts providing they were within reasonable limits. 

5) Judge found the bank could not lower the broom without giving reasonable notice 

6) Bank did not give any reasonable notice here, therefore it induced a breach of contract.

-Court of appeal found that bank had to pay thermo the funds. 

-When customer gives mandate to a bank, and the history of the relationship between the customer and the bank has always been in overdraft, there needs to be a reasonable notice to the customer.

Chambers and Miller case next class
