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FIDUCIARY OBLIGATION
Cases looked at last week:

Woods

Bundy

Natwest and Morgan case

Standard Investment

When can courts have a relationship outside of CONTRACT and make it FIDUCIARY?
-Courts have accepted from Bundy case that banks can owe fiduciary obligations to customers.  When can they owe these obligations? And when do courts see that these obligations must be made?

-The bank as the fiduciary has induced reliance by the customer (the beneficiary): the bank has led the customer to believe that the bank will put customers interest ABOVE the banks interest. (dependency is the heart of the trust obligation) 

Undue Influence (in banking law):  definition: where one is a victimization of one party by another.

Courts found that in the Bundy case: There was undue influence excercised by Llyd Bank on poor old Bundy.  The contractual relationship that came out of this will not be in force. (Contract never comes into force when there is a victimization of one party by another)

Natwest and Morgan Case (?): On imbalance of powers and UNDUE INFLUENCE

PARADIGM SITUATION:

There is a husband wife and bank, the husband has small business that is highly leveraged (operating off of loans from a bank).  Husbands business therefore financed by bank. These loans are secured by security given to wife and husband (e.g. security of matrimonial home, or the guarantee behind the wife, or even a promissory note signed by a wife).  Bank goes to husband and wife and asks for SECURITY. Wife felt shady because she doesn’t trust the business or loosing her home, eventually when she is convinced to give her security she is obliged to give up her house and her assets.  Wife argues on basis of Undue influence saying she signed it because she was forced by her bank and husband.  Court needs to find if there WAS undue influence, how to deal with the situation.

PAGE 237:  (entry #2): decision of the house of lords (UK): Decision which related to eight separate cases. (these cases have a variety of living situations: some are traditional husband and wife, some are homosexual relationships, and one relationship with an uncle and a niece)

Page 252: At the bottom you can find decisions of the case (two columns)

House of lords(UK) concluded:  In cases where the spouse (the wife) is the security and in which the spouse argues that the bank and/or the other spouse (the husband) exercised undue influence in order to receive the security, the bank is placed on constructive notice that there may be undue influence.  The way in which the bank can discharge the burden of proving no undue influence is by showing the court that the spouse got independent legal advice (bank placed under obligation to say to the spouse who is taking the security PLEASE GO TO A LAWYER/SOLICITOR and have him EXPLAIN the transaction, once he has done so BRING THE CERTIFICATE (proving that he has explained the transaction and spouse understands it) and that it is signed voluntarily.

-House of lords says, once bank has certificate of INDEPENDENT LEGAL ADVICE, then the bank has shown that they did not exercise UNDUE INFLUENCE.

-THE BURDEN IS ON THE BANK TO PROOVE UNDUE INFLUENCE (IF BANK CANNOT SHOW OR PROOVE THAT THERE WAS AN INDEPENDENT LEGAL ADVICE THEN TOUGH LOVE)

-Court has to prove that the spouse had a CERTIFICATE of INDEPENDENT LEGAL ADVICE that was signed voluntarily by the spouse, and NOT done under undue influence.

(-Now the problem is that the spouse sues the solicitor instead of the bank (they blame them for signing the certificate without explaining it properly))

Has Canada moved into the same direction of needing an independent legal advice certificate just like House of Lords?

Pg.253 (Dougood): Husband wanted a loan from bank to buy property in California, bank needed security. He persuaded to sign a promissory note to the bank.  Wife was a real estate agent and had no confidence in husbands knowledge in the California property.  The investment failed, and now the bank wants wife to honour promissory note.  The wife fights on grounds of UNDUE INFLUENCE: pressured exerted by husband. The bank got constructive notice of the pressure 

(Another case) Mr rouwet who was a lawyer wanted to make money in real estate, and he was getting loans from the bank to finance the real estate.  His wife acted as the security by giving a mortgage over their matrimonial home (which was their SOLE asset).  His wife had business experience, received independent legal advice and understood the transaction.  (she knew what she was signing and the risks). The real estate market COLLAPSED, the loans then had to be re-payed, and the couple could not repay.  The bank goes to wife and says, “we want your house”.  

(pg 264 first colomn) (another case) Husband went to bank, bank provided loans so husband can purchase shares in a company.  A lot of evidence shows that there was pressure on the wife to sign the note.  Husband argues that he DID pressure the wife (who has experience in BUSINESS) and admitted it.  The wife’s response was that “she freaked”, and signed the note.  Cimpany where huband bought the shares went BANKRUPT, and now the bank wants the wife and husband to Honour the security.  Wife says and undue influence.

Courts two decisions: 1) They agreed that appropriate approach is to use DOCTRINE OF UNDUE INFLUENCE.  Did the bank/husband put undue influence on wife to sign?

2) On the facts, was there victimization by one party to another?

-The courts found NO UNDUE INFLUENCE, the looked at spouses level of education, whether she has business experience and understanding of the transaction, and says “there may have been undue influence, or the attempt however the wife knew what she was doing”

-ON ALL CASES MENTIONED COURTS FOUND THAT WIFES SIGNED THE NOTE VOLUNTARILY.  COURTS BASE DECISION ON FACTS. THEY MAKE A FACT-BY-FACT DECISION.

Courts see if spouses are:
-Literate

-Any business experience

-Understanding of transaction

-Fact-by-Fact (case-by-case) judgment (based on situation); court must analyze the facts depending on each case

-Our courts are acting defensively, that someday the courts might need to adopt ENTRY #2 (undue influence.) 

UNDUE INFLUENCE: UNCONSCIONABILITY

CIBC(?) v Ottawa: Son and 82 year old mother and bank.  Son wanted to buy property in California but had no money.  His 82 year old mother had a matrimonial home (Sole asset).  The bank would make a loan to the son, and the mother would give security of matrimonial home.  On Oct. 3, the son went to the bank and delivered to the bank the mothers title to the house.  (mother was not a customer to the bank nor knew nothing about this).  The bank extends $50 000 loan to the son based on the house, however no security was taken.  On Oct. 4, the son goes to the bank with mother, the mother signs a promissory note: promising she will repay the loan if the son does not do so.  The bank KNEW the sole asset was her house, but the bank structured the documents that the mother signed and made it appear to be the LOAN FOR THE MOTHER (the guarantor), even though it wasn’t, she had no idea and did not get the money from the bank her son did.  She was only GUARANTEED repayment of the loan FROM her son.  Son’s business fails and now the bank wants mother to honour promissory note of her house.  By the time the case goes to court, during trial she cannot testify because she got Alzheimer’s. 

At the trial, the trial judge found that it was a loan and found there was nothing unconscionable for the loan.  Trial judge rejected mothers claim of unconscionability.  The mother appeals to the Alberta Court of Appeal; mothers essential argument is this: “this deal is structured like a guaranteed-but it is not a loan to me nor did it benefit me, this looks like a loan but is really a guarantee for repayment from my son.” She trusted and loved her son, and she got no LEGAL ADVICE.

Alberta Court found: That the contract looks like a loan to the mother, but is not-- it is a GUARANTEE.

Mother relied on statutory unconscionability and unconscionability of common law doctrine.  Bank said It was a loan 

Mother saw it as a: GURANTEE

Bank saw it AS A: LOAN

(-Banks do not require a legal aid certificate in Canada like in UK)

Court accepted mothers argument and found there was unconscionability and says: (pg 276-middle colomn & 277:  Court finds this substance WAS a guarantee! No legal advice-therefore unconscionability)

What is Unconscionability? (pg 273 second colomn) (case by case analysis)
-Not to be confused with undue influence! 

MISREPRESENTATION(4 cases)(Tort duties with contractual banks)

-Somebody has suffered loss thanks to the banks misrepresentation

(pg 277) Hedley burn case(?): Advertising company that was asked by Easipower (was a lender) to pay 17 000 pounds worth of advertising in loan- this business felt shady about loaning to this advertising company because they didn’t know much about them  Heller wrote a letter sent to national provincial that said “without responsibility”.  The lawyer passed it to the advertising company (H.B.) and the Easipower went bankrupt, so they were in debt 17 000 pounds.  H.B. found there was a duty relationship between heller and easipower.  

-Heller owed H.B. a duty of tort (duty of care) to the ultimate user of those statements (who was Hedley burn)

-there was exclusion cause

-hedley burn lost in the court of appeal and in the house of lords

-What do courts look for? Existance of a duty of care, was there a breach? And what are the damages?

-Construction company (mason)

-The Bank
The developer who was very inexperienced at property development entered into a contract with Mason (construction company, whereby mason would construct a shopping mall.  Mason went to developers bank (Bank of Nova Scotia) and asked for assurances that the banks funding to the developer (contractor wanted to make sure/assurance that funds would be available to build this mall).

-Bank gave assurances but was not certain if it would be extending funding, court found this an honest mistake (negligence case). Bank characterized assurance as promise.  Mason then started to build a mall but the project failed and the trial court found that the project failed because of the market turn down, failure of the bank to make funds available, and inexperience of the development business.  Mason placed construction lenience on the project for the value of the work put into the project.  The bank sold the project and now Mason asserted that it has the right to some of the sale proceeds for the value he put into the mall (worked on it a bit).  Mason sues the bank for 3 things: 1) breach of contract, 2) Fraudulent misrepresentation 3) Negligent misrepresentation
-Trial judge found that bank was in breach of contract.  Found there was a contract between Mason and the bank.  2) Found there was negligent misrepresentation, court dismissed Fraudulent breach because there was no intent to lie or fraud (it was out of honesty).  Court of appeal found there was no breach of contract because there WAS NO CONTRACT (there was no contract between mason and the bank).  However the relationship between Mason and the bank was “advice-giving”.  Mason specifically asked if the bank would be extending funds, and the bank said YES (that’s the only relationship they had, but there was no contract).  Court of appeal did not find breach of contract or misrepresentation (because there was no contract).  Mason appealed to Supreme Court: 1) Breach of contract, Court here also find there was no contract.  Court turned into negligent misrepresentation issue (pg 282 bottom & 283) 

-Damages were separated

(court concludes on pg 284)

How do we assess damages?

-Court says: it will assess damaged depending contractual principles not tort principles. 

-Use contract to assess damages (because it is easier to assess, mason would have been able to show how much work and money he had invested, however, he showed what he MIGHT have lost in regards to TORT).

-Courts assess contract and NOT a tort
Negligent (2 cases)
Fraudulent (2 cases)

(page 284) Fraudulent case: 

something and America(?):

Court calls this company “Oldco Newco”.  Oldco was a business of designing and manufacturing furniture.  (Oldco was run by Klein. ) For a number of years it was successful.  Then it was petitioned into bankruptcy by its bank CIBC.  CIBC appointed Peats (accounting firm) as the receiver in bankruptcy.  Peats took the assets of Oldco (incorporated a new company called Newco which was still a furniture design business) and sold Newco to Mr. Sugar (this happened while it was facing bankruptcy).  The information made available from peats to Mr.sugar was where the problem arises. (bottom of pg 285): “Pre-billing”:  

Klein were getting orders of the furniture, and started adding that in “accounts receivable”, so there was an inflated value for Newco (because accounts receivable were fraudulently made).

-Both peats and the bank argue that they did not know that.  (CIBC nor the accountants who were responsible actually had understood [so they said] that the account receivable have been inflated.).  When mr sugar purchased Newco-he did not know either, when he ran Newco for a few months he discovered a problem but decided not to tell the bank because he though he could deal with it.  (after months he couldn’t deal with it so he sued the bank for fraudulent representation, breach of fiduciary duty and negligent misrepresentation.) 

-Mr. sugar was also an accountant and was in the business of buying companies in bankruptcy, and turning them around and selling them.  He was highly successful in this business.  (he would go to his accounts, see the value in the company – turn it around and make a profit by selling it)
-Trial judge finds (bottom of pg 286 in first column) that: 1) Judge finds that the bank knew that the accounts had been fraudulently inflated. 2) did tha bank disclose knowledge to Mr. Sugar?  3) Did Sugar rely on what he was given?

-Mr sugar advised by a lawyer and another accountant when making the decision on whether he should purchase Newco.  Court found that Sugars old accountant told him to be careful because something was not right with the documents, regardless Mr sugar went ahead to make the purchase.  Court finds that he did not know about the fraud until after he had purchased Newco. 
-Issue: Did Mr. sugar’s knowledge and lack of care undercut his case?  Court found no, he had not been careful on his own part, HOWEVER, fraud is fraud.  These were fraudulent accounts and because of that, there were ENOUGH grounds to sue for fraud.

-By notwithstanding Mr Sugar’s knowledge and lack of care, court found FRAUD was the key issue here and bank KNEW numbers were not rights, but still allowed Mr sugar to purchase the company.

(first colomn page 292): Court upholds view that bank and customer relationship is contractual relationship.  The court (on page 292) says: there was no fiduciary relationship here. 

Rancan and Bank of montreal: Rancan was a customer of the bank and wished to add his son and wife as sign officers for the company.  The president pledged to the bank and signed documents to do so.  BUT he was not told that the contract which he signed was different from the earlier contract on the account (bank updated bank contract and he had signed the new contract and was led to believe that he was JUST adding his wife and son but the terms and conditions were the same as before).  He knew the contract contained an exclusion clause that excluded bank liability for just about everything.  Rancan then had a new bookkeeper who handled the account fraudulently and Rancan lost money (forged checks etc.). Ramcan sues bank for the loss.  Bank says “exclusion clause! We are not liable” Rancams argument was that the bank misrepresented the new contract.  He was lead to believe it was the same contract.  Court found there was fraudulent mispresentation by the bank (it was duty of the bank to tell President of the new terms in contract).

-In sugar there was fraudulent misrepresentation EXPRESSED

-In ramcan it was explicit: there was a duty on the bank to say it was a new contract, when they know its new and they don’t say then its fraudulent misrepresentation.

