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Mar 1, 2011

Final exam, same structure, different questions: material to be examined NOW until END OF LAST CLASS

The bank/customer relationship has some Super added responsibilities of the contract with some extra fiduciary and tort obligations:

Banking contract is classic private law relationships: contract plus torts imposed (typically tort of negligence) and fiduciary obligation

Foley v Hill-issue was had the customer sued in the right court

BUT the court did not say relationship CAN NEVER be fiduciary- just that normally it was contract

-absence in Foley in hill was not noticed in courts in 81848-1955 

107 year period courts thought of relationship as only contractual

Following the evolution of the otrt of negligence and the growth of fiduciary obligation in the law generally started to consider cases in the late 50s that the bank/customer relationship might be tortuous or fiduciary

Martins Bank 1955

Tort and fiduciary relationships added to this

Key steps: 1) Woods v Martins Bank 1955

Talked about fiduciary but used language of negligence

2) 1963- Hedley Byrne v Heller (house of Lords)

-established that the relationship could be tortuous-on this cases facts it wasn’t but in the right facts it could be

First tort law of negligent misrepresentation

3)1975- Llyod’s Bank ‘v. Bundy CoA Eng

-stating very clearly that the relationship can be fiduciary for the first time

-first case where a commercial relationship could also be fiduciary

4) 1985 House of Lords Natwest v Morgan

-there are also principles in contact law like undue influence and unconscionability and undue influence

-equitable doctrines of contract law can  be used here

-modern statement of undue influence in contract law

1) ALL big cases but not DIFFERENT law-just applied to bank law and some of them happened to big cases in terms of interpretation

2) tend to break down into 3 factual categories:

a) giving financial or investment advice

b) taking security for loans to customers

c)giving credit references to third parties in relation to customers

3) Most cases several of these concepts are operated concurrently

-aka plaintiff arguing breach of contract, tort of neg and breach of fiduc duty most of the time

This is because until all faccome out with discovery at trial we have no idea how the court will fine so the plaintiff will frame the case in the alternative and therefore you give yourself the most opportunity

Cases about Fiduciary Obligations: Woods, Bundy, Standard Investments, and Vita Health

Cases about Tort (of misrepresentation): 

Negligent Misrepresentation: Hedley Byrne, VK Mason

Fraudulent Misrepresentation: Sugar, Rancan

Equitible Principles of Contract Law Cases:

Undue Influence: Bundy, Morgan, Etridge (No. 2), Duguid, Rowatt, Courtney

Unconscionability: Olsen

Unequal Bargaining Power: Bundy, Morgan

Pg187 case book  Woods v. Martins Bank 1955

Mr Woods inherited money from father

Had recently completed national service, no business experience, had no job, had money to invest

Invested all his money in a company on the advice of his local bank manager

-at the time he went to the bank manager for advice he was not a customer-did so on a reference

-he did not have a contractual relationship with bank as customer

-lost his inheritance because company became insolvent (was actually 2, but most of the money in 1)

-at the time he gave the advice the bank KNEW the company was in trouble

-bank manager had been getting pressure from regional manager to tidy up company

-Mr Woods wants to sue bank for this-how do we frame thisÉ-at this point no tort of negligent misrepresentation yet (1963)

-Does not have a contract with bank to build caseon

-fiduciary obligations had also not been developed in the same way

- Felt he had been wronged but needed to find a legal principle to put to this

-Court did find for Mr Woods at the end of the day:ordered to restore funds to him

Mr. Woods counsel framed argument and took a stand: This representation was either Fraudulent or Negligent

-must prove that words were spoken, inaccurate, relied upon, and it was detrimental

187 second column: trial judge found that bank manager did say this thing despite banks arugments

Judge wrote: plaintiff was honest but stupid and gullible, was misled by bank manager

Did Mr. Johnson honestly mean what he said when he said that the company was a good one to invest in-first column in 188

-I am bound to say that until I saw the defendant in the witness box ... I think he believed in his muddle headed way that he honestly believed what he said

-important because he honestly believed the company was a good company to invest in-therefore NOT FRAUD-NO LYING

Only left with argument of negligence:so how does corut deal with thisÉ

193-195: Important legal description of this:

First column 193-no fraud, honest advice

Bank put forward several defences to negligence obligation: Bank said we are not in the business of giving advice-we only offer account agreements, our liability is only those in contract as set out in account agreements-thefore no duty of care

Court did not accept this: bank is in the business of giving advice-bankès own ads which the court sites actually invites people to come in and get investment advice

Second bank argument is that Mr Woods is not a customer because no account, no agreement or contract

Court did not accept this-bottom of first column of 194-not an account customer at the time, did subsequently become one but this doesn’t matter, but by giving advice you are giving reliance in a duty situation and therefore a tort situation

Advice was not negligent bank argued

Court said no, bank IS negligent: the way it was framed is why this case is so important

Pg 194 second column: In my judgement a fiduciary relationship exists between p and d, no doubt he defendant Johnson could have refused to advise the plaintiff but since he did the law imposes an obligation to advise with reasonable care and skill

Fiduciary levels and reasonable duty of care are different in private law today:

Fiduciary: Outmost duty of care to client

Negligence: reasonable duty and care

Honest and Open duty of care

IN THIS CASE HE HAS GIVEN THE NEGLIGENCE LEVEL TO THE FIDUCIARY RELATIONSHIP-does not jive but this doesn’t matter-the important thing is that there is an obligation beyond that of a contract in these situations

-IT WAS NEGLIGENT BECAUSE THE BANK WAS IN A CONLFICT OF INTEREST-no disclosure of the contract with the company and the bank

First time since Foley v Hill that banks owe more than a contractual duty to customer-IMPORTANT STEP

LLyods Bank v Bundy pg 195

Father with asset, bank and son with failing business

Micahel Bundys firm was a customer o Lloyds bank, business w bank could not repay loans

Father old Herbert had family farms

Deal was if bank would make loans to son secured by security of family farm, hopefully Michael can return to profitability and they ca keep the farm

Bank made a series of loans to Michaelès firm

Every time they made a loan they placed a series of charges on the farm (mortgages)

Finally we reached the stage where there was a total of 11,000 pounds worth of mortgage on the farm, market value of the farm was 10,000 pounds

Michaels business failed, time to repay loans, could not

Bank went to father and said repay-father had farm to repay with

-father had heart attack on witness stand-bank was suing for vacant possession of the farm to put on the market and sell to recoup costs of loan

Trial judge found for the bank-nothing illegal, everything was above board

Father appealed to Eng Cof A-Lord Denning

Review banks relationships with commercial relationships:

All three judges come to same decision for Mr Bundy at end of day:

2 different decisions with different Legal routes:

Denning Decision: Invents a new legal principle which he calls unequal bargaining power+ and if wrong about that then also undue influence

Sir Eric Sax:  Frames issue as one of fiduciary obligation: does bank owe Mr Bundy fiduciary obligation: also will go with undue influence as well

First decision in which fiduciary obligation is imposed on the bank

Lord Denning Undue Influence: Pg 197 : we know what the general rule is here, hard bargain, bank took its security, commercial relationships and contracts, really too bad

BUT  Another way of looking at this-sometimes when there is real unfairness in a relationship in a commercial relationship the courts will re-examine that relationship, I think the appropriate way to do so is through Doctrine of Unequal Bargaining Power-pg 197:

Matter of common fairness when one comes as a party so strong in bargaining power and one is so weak then sometimes the courts can set aside this

Good to have some precedent to rely on when inventing a new legal rule:

Denning goes back over what equity has done in previous century and find 5 fact situations where courts will do what is fair: pg 197 :

1)Durress of Goods

2)Unconscionable Transactions

3)Undue Influence

4)Undue Pressure

5)Salvage Agreements

Second column of 198: what is unequal bargaining power:

Gathering all together can we suggest that through all these cases resta s ingle threat, they rest upon unequal bargraining power, ....READ THIS DECISION BEFORE EXAM-summary of phrases and concepts in common law equity and through them in-not a core principle

Has there ever been a contract made where there is equal bargaining power-think of reference of shopping in a store, etc, municipal expropriation

Therefore this really doesn’t get us very far in terms of figuring out enforcibility

How was this contract was unfair: 1) Considertion from bank was grossly inadequate: bank got $11,000 pounds of mortgage for $10,000 property and bundy never saw money

2) relationship between the bank and the father of trust-father trusted that the bank would do the right thing-but banks aren’t fiduciary-they have commercial relationships

3)fathers natural love and affection for his son meant he would do anything for his son therefore emotionally vulnerable therefore father would naturally do what son wanted

Sir Eric Sax: case about fiduciary duty and breach therefore

First column pg 200: sets out legal requirements for fiduciary relationship between customer and bank

This is repeated throughout cases in these cases

1) Look for relationship characterized by confidence or trust-relationship between bank is one win which the bank needs the customer to trust it

2) Reliance in the context of that relationship- when the trustee says do this the client agrees

3) Financial Loss as a result of reliance on that relationship

Sir Erik Finds all arepresent here

Pg 203: Breach of bank to take fiduciary care has firmly been established

-bank gave poor advice to father, father suffered loss

Also though case of undue influence same as Denning

Sir Eric Sax JUDGEMENT THE IMPORTANTOEN ABOUT FIDUCIARY DUTIES

First Canadian Case to adopt this principle:

Standard Investments v CIBC Ont Ca

No SCC decision but in both this case and Vita Health SCC refused leave for appeal

Standard Investments v CIBC Ont Ca

Key and most important Canadian case

Case was about an attempt by co (standard) controlled by two maritime businessmen who wished to buy an old Ontario trust company called Crown Trust

Defendant in case CIBC was the bank for both Standard Investments and Crown Trust

Standard Investments: investment co controlled by two men from maritimes, both were Jewish and there was a lot of anti-semitism at this time in the Toronto establishment at this time-probably a factor here

Owned a bunch of mortgage and trust companies in maritimes-wanted to break into Ontario

Realized from the beginning needed support in order to make purchase of crown to happen-

Needed support of their bank CIBC in two ways: needed a loan, also realized they needed the goodwill of the bank (bank on their side for moral persuasion purposes)

Needed support of Bud Mcdougeldt- (created first big holding company in Canada)-why:

Mr Mcdougedlt was a director the bank and was a former chairmen of Crown Trust and part of the advisory board of Crown Trust

1972-met with the banks president and shared with banks president the desire to buy Crown Trust and they neede between 12 and 15 million to buy trust company-pres generally encouraged them

What president of bank did not know was that the chairmen of the board of the bank was acting to defeat the purchase-chairmen of the board at the instigation of Bud Mcdougeldt purchased 10% of the shares of Crown Trust on the open market (most bank could own at the time)

Throughout the 1970s Standard started to buy up Crown Trust shares on the open market-1974 President of the bank became the chairmen of the board of the bank, then learned the full facts

Learned that the bank had been acting in two conflicting ways-had been supporting and thwarting the takeover

When he learned the full facts he attempted to persuade Standard Investments to stop-said not going to work, don’t bother trying

Standard was very keen on doing it and kept buying-1979 controlled 32% of the shares

Standard through 1970s was also negoatiating with the estate which controlled 25% of the Crown –estate controlled by one of McDougeldts cronies, Standard kept negotiating but never could get to an agreement

1978 Mcdougeldt died, this created a vacancy on the board of CIBC

Arbis Corporation had always had a seat on the board of CIBC (MCdougeldtès holding company)

His successor was Conrad Black

In negotiation at the time Conrad Black managed to persuade the widows to sell him the shares financed by the loan of CIBC, also purchased other shares in the open market so that by 1979 Conrad Black controlled 44% of the shares in Crown Trust

Standard tried to negotiate with Black for a few months until all of a sudden Black sold to Canwest Global from Winnipeg to Izzie Asper

Standard gave up-over the next year or two they sold their shares at $34 a share, Black had sold at $44 a share to Canwest... they had suffered about a $10 a share loss

Standard Investment tried to sue their bank for breach of fiduciary obligation

Trial judge dismissed the action against CIBC because there was no precedent in Canadian law-contract law only in Canada-but in closing remarks he said something you rarely hear judges say: I have had considerable sympathy for the plaintiffs in this matter although I have been unable to find legal basis to reward them in this case-policy was not illegal but morally offensive

Standard appealed to OntCa

Initial question: who acted for CIBC-chairmen or president of board: court said doesn’t matter-both are directing minds of CIBC-the fact that they were conflict not Standards problem-the banks problem

Fiduciary Duty Issue: did CIBC owe a fiduciary duty to Standard:

Court turns to Bundy and what sir Eric says: pg 215, 216: references to Woods and Martins Bank and Llyods bank and Bundy and quotation from Sir Eric Sax:

OntCa adopts Eric Sax decision in Bundy as precedent

As a matter of law a bank can owe a fiduciary obligation

So now question did CIBC owe to Standard: yes

Why-relationship of trust

Standard TRUSTED the president, advice was given in the context of the relationship of trust AND loss was suffered because of this poor advice

What precisely was the breach-conflict of interest

Pg 215 or 218 maybe-

How should the bank have dealt with that conflict if they wanted to avoid- the bank should have said to either Crown Trust or Standard –sorry can not advise you because we are in a conflict position-do not have to tell them why or what nature but say NO because they cant

At the end of the day damages awarded for the loss on value of shares-10.4 million

BANK CAN OWN FIDUCIARY DUTY AS IN BUNDY-SAX

This is where we landed on the law-still applies today

Test for conflict of interest: case by case analysis really-almost fiduciary style test-can not serve two masters-have to choose which one you will provide a service for

Vita Health Man CoA

Vita was a long time customer of TD Bank, went to TD and did a credit check on one of its customers

-went to TD and said we have customer GNC, worried about solvency (also a customer of TD bank)

-march and june TD told Vita that their accounts were being operated in a satisfactory manner-at the time the bank told Vita this the bank already had concerns about solvency of GNC

-on the strength of these credit references Vita shipped GNC product

-in Aug they asked for another credit check-TD said they should make their own decisions about GNC

(aka read my lips, don’t do it)

In Sept the bank petitioned GNC into bankruptcy

In bankruptcy Vita was an unsecured creditor-nothing available for it, only secured creditors able to recovery some money

Now Vita must look for person to sue for products shipped that were not paid for

Sues TD Bank for negligent misrepresentation and breach of fiduciary duties

Trail judge found for Vita that there were both neg misrep and brech of fiduc

Bank appealed to Man CoA-found in breach of fiduciary duty: how did they get there:

Justice Twaddle:sets out what must be proven to prove existence and breach of fiduc obligations:

6 criteria: 226+227:

1) The relationship of confidence and trust

2) Dependence and Vulnerability on the part of the plaintiff

3) The giving of advice to the vulnerable person

4) Reliance on that Advice

5) Loss

6) Fiduciary gains a benefit from the transaction

Core is that the fiduciary makes you believe they are acting in your best interest-breach if they are acting in a different way

Yes there is a fid duty, was it breached, yes, were there damages, yes, was there a benefit to bank, yes,

Therefore breach of fid and Vita was awarded loss on transactions

In addition to fiduciary relationships bank revisted the equitable doctrines of contract:

Madwest v Morgan pg229

Husband and Wife and Bank

Husband has company, not doing well, husband wants bank loan for company, husbands only asset is the matrimonial home, thefore in order to get a loan the wife must enter into security in this

Wife not happy, no confidence in business ability, persuaded to give loan , company fails

Mr. Morgan-earth moving company-to finance home purchase they took two mortgages:

First mortgage building society, second from small private investment company

Mortgage payments fell into arrears, also company got into trouble

Morgan banked with Natwest, met to figure out what to do with company

Ultimately decided that Mrs. Morgans father would pay off second mortgage, NatWest would pay off the first mortgage and NatWest would them have the business for company and matrimonial home, put together what was called a rescue package for the company

Essentially this involved the bank making a loan to company and taking a mortgage on the matrimonial home

Mr Morgan died, company failed, bank sues to enforce the mortgage for vacant possession of the matrimonial home

Mrs Morgan resists banks action by saying that pressured to sign the security as a result of the undue influence of the bank-what was that undue influence: where was it:

Alleged that it took place in the kitchen in the matrimonial home-first column pg 232

Bank manager came to matrimonial home to get signature, wife asked husband to get husband out of the kitchen 

Ultimately she signed-trial judge decided that on hearing the evidence of the bank manager and the wife there was no undue influence-she understood the situation and what was being offered, no pressure on her to sign and it was voluntary

Notwithstanding that the CoA disagreed: found there was undue influence

Bank appealed to House of Lords: they accepted TRIAL judges finding of facts- was required to vacate the matrimonial home she lost

How did H of L get to that decision: argued undue influence and unequal bargraining power

Lord Scarmin overrode Lord Dennings decision from before: pg 235, 236

Said we don’t need unequal bargaining power (dead in England, still exists in Canada)

What is undue influence-first column pg 234: Alcart v Skinner decision

Defined undue influence in six words: The victimization of one party by the other

What this boils down to is I will know it when I see it

Decision must be made on a case by case basis

Goes on to say that undue influence is better principle then unequal bargaining power

Scarmin says in his view NO VICTIMIZATION BY THE BANK

