Lecture 2 – LAWS 3305

· At the time, after the Romans had left there was a disciplined legal system but plummeted after the fall of Rome
· Saxons, Jews, Picks, Northmen which became known as the Norstmen 
· Normandy in France is the Norstmen: Northmen – wasn’t always the French
· Dutchy of Normandy: William the Conqueror hailed from, illiegitimate son of the Duke of Normandy 
· 1072: England conquered? 
· What was the way of retribution for criminal law
· Bots? Suggesitive of money, a system of fines or compensation and the local community might impose that on the wrong doer if that was considered to be sufficient
· Persisted into the 1300s in the local sheriff courts
· Determinate punishment, meant something terminal happened to the person that was punished, an eye for an eye
· Another popular one, outlawery – community declared individual outside the law, therefore they had no rights in whatever fashion such rights might have existed
· This went on generally speaking in the 1000, 1100 and the early 1300s 
· Once the Normands exerted their influence, they affected the concept of the King’s Peace, essential to everything in our criminal law system
· When u disturb, harm, kill somebody else you are contravening the interest of the state = CRIME AGAINST THE STATE as opposed to the old system where you hurt someone and they came after you 
· Became a breach of the natural interest 
· When a system of royal courts developed and it came out from London, they were all royally appointed across the nation, this participation co-opted the outstanding citizens into a sense of loyalty and feeling they were part of something greater 
· This tended to create a general political stability, early example of transparency of law
· The more this becamse inscanced as a system, the fewer mended arms that the crown had to dispense to various regions in Britain to maintain the peace because there was a system in place
· Everytime something happened they didn’t need to send an army there
· During the course of 12th and 13th leading into the 14th century royal courts were instituted and at all levels the officials were appointed by the King or Queen, beginning in 1360 we see there are JOP’s (different from judges)
· JOP’s royally appointed administered the local courts, now we know them as the provincial court judges
· They presided over something known as the quarter sessions, loosely speaking these local courts would sit ¾ times a year 
· JOP’s were charged with dealing with what then known as lesser offences or misdemeanours, what we would now call summary convictions
· Sat with a grand jury who were comprised of local upstanding men NO WOMEN in the system at this time
· Still have grand juries in the state, Canada had them until the early 70s, first function was to determine if there was evidence enough for a trial, they didn’t sit to determine innocence or guilt 
· Grand jury had a certain function
· They also issued warrants and oversaw the functions of the local sheriffs
· Also people known as judges, appointed in London, only sat outside of London maybe once a year
· Assizes?
· They sat on felonies and treason: 2 really serious groups of offences in which judges were paid to sit on 
· Trial by battle is what came to be known now as the adversarial system: competition between prosecution and defence to produce the truth and a fair result
· Grand jury shed its skin and was discontinued in about the 14th century became as the petit jury which is the jury as we now know it – jury of one’s peers
· In Canada, grand jury disappeared 
· If you are charged with an offence for which convicted you would face 5 years or more you have a right to a jury trial 
· As things moved into 15 and 16th century: tudor period, Henry the 8th major player
· Laws and penalties increased in number and severity of penalty
· People began to vote occasionally with their conscious 
· Doctrine of nullification? Powerful tool that juries have
· Canada – Morgentaler, doctor fought province by province to restore or to assert the woman’s independence surrounding her body and reproductive system
· Morris Manning argued on his behalf
· Invited the jury to vote against the law which essentially prohibited abortions
· During this period of time when you look at what life was like in England you get comments such as 
· Signs had people hanging and were left there to rot
· Death was everywhere 
· Henry the 8th before he went crazy, encouraged average guy to plead his case directly 
· While the court had the power officially to torture and imprison, didn’t have the power to impose a death sentence
· Sessions were open to the public
· As time went on intot he early 17th century
· James First = lost his head, succumbed to  the war
· Charles and James abused the court of Start Chamber turning it into a political thing 
· Penalties were swift and rather determinant, became a forum where political enemies could be dealt with samaritly 
· Long Parliament: 1641?
· Rough court system in place: misdemeaners, treason 
· We have justice of the peace, juries, sheriffs and local court functionings and then we have the grand jury fading away and the petty jury coming in
· Life is pretty raw in the streets in terms of penalties
· Certain provisions are coming into place
· Right after the Stuarts demise and the restoration period, glorious revolution: 1689 
· Series of provisions which asserted the supremacy of parliament, divine right of kings didn’t exist 
· Right to a jury trial
· Act of settlement 1701: by that act, it was put in concrete that judges were appointed subject only to good behaviour and not at the queen/kings decision 
· Habius Corpus Act: person cannot be detained without just cause, without some manifest reasoning or rationale put before open court justifying that person being held
· Treason Act 1696: provided something that you didn’t get anywhere else
· Charged with treason, you had the right to see the Crowns case before hand, right to address the jury and cross examine witnesses, there had to be 2 witnesses to prove the case
· Witnesses could be cojoled, threatened but still theoretically had to be 2 witnesses 
· Crowns case now called crown disclosure
Magna Carta
· “Rise and rise again until lambs become lions” – Robin Hood? 
· Hang in there, speaks to Arab Spring, speaks to leaders being acquired to hang in and oppose the death spots 
· Literal translation is the Great Charter
· Bigger than the smaller one because originally when the Charter was signed in 1215, it was called the Charter of Liberties and included clauses that dealt with the laws of the royal forest 
· Copies were sent to bishops, sheriffs etc. so there isn’t just one
· Only 3 of the original clauses are still applicable
· No free man shall be seized or imprisoned or stripped of his rights, outlawed etc. 
· We have the Canadian Bill of Rights, Miranda Rights, Constitution, Charter all wrapped up in that one clause
· Magna Carta wasn’t universal freedom of democracies: power grab by the Nobles in England
· Prince John, conspired to take the thrown, cruel, vindictive, had many mistresses – not a great King 
· At a certain point he went too far, when he came into power through stupid extensive wars he managed to lose most of Britains heritage, he inherited an empire that stretched from Scottish to Purities – lost the lands in France and when he wanted to tax the nobles to send men to go on expedentures, they said no 
· Nobles captured him May 1215, forced him to acknowledge MC
· MC in its various forms was reaffirmed in 1215, 1225 – versions we are most familiar with 
· It was so significant because it stamped out the divine right of kings 
· First blow for the rights of women in this charter, centuries before it got honoured in reality
· 12: no scootage (tax): unless king gets kidnapped, not be levied more than a reasonable aid 
· 17: common plea shall not follow court – justice will seem to be done
· Amerced? – to be punished arbitrarily, a free man shall not be amerced for a slight offence, for a great offence he shall be amerced depending on the gravity of the offence
· Proportionality test 
· 24: no sheriff/constable shall hold pleas of our crown – there wont be any roadside tickets, has to be due process through structures set up by the admin of justice
· No baliff for the future shall put anyone to his law without credible witnesses
· 40: right to a speedy trial 
· Winston Churchill about the MC: When the Long Tally is added it will be seen that the British nation and the English speaking nation owe far more to the vices of John than to the labours of virtuous sovereigns because it was through the many forces against him that the famous milestone of our Charter was made
· Magna Carta and Robin Hood
· The world needs people to oppose the bad guy, the nobles were called upon to hold John to account
· Robin Hood legend grew up because the world needed somebody to be a hero and to counter the evil
· He was the outlaw, challenged the powers 
· References in early English literature of Robin Hood, in reality its likely that RH lived or flourished after John’s reign but he is pulled in because it makes a nice play for good and evil 
· John had his divine powers stamped on and the nobles took that power back and leveled the playing field, the makers (fathers) of the American Constitution demanded the same rights when they pulled away from Britain that Prince John was required to give via the MC 
· Citizens United vs. FEC: corps had their rights extended as individuals before the law, given extensive powers to contribute funds so that big corps can turn elections 
· If you don’t have a big corp behind you, you wont win 
· Robin Hood exemplifys the little guy standing up – he is a far more attractive Tea Party in Old England 
· 
