Privity of contract: 
· The principle of privity in the common law's law of contract dictates that an individual cannot sue on a contract to which he or she was not a party.
· Applies in Canada to prevent two types of persons from enforcing a contract
· First type, a person who is complete stranger to the contract has no legal right to enforce the promise of any party to that contract

· Second type, is the third party beneficiary, the person identified and intended by the promiseor and promisee to receive all or part of the benefit of the agree upon performance 

· Limitations of a liability clause 

· It permits contracting parties to reduce and eliminate the potential for direct, consequential, special, incidental, and indirect damages should there be a breach of contract. In some cases a cap on damages can be used 

· twiddle v. Atkinson defines

· William Tweedle was engaged to a Miss Guy. The groom's father entered into an agreement with the bride's father, William Guy, to pay the groom, William Tweedle, £200 if he paid the groom £100, all of which was recorded in a written contract. However, William Guy subsequently died, and the estate would not pay. The groom then sued William Guy's estate for the promised £200, namely the estate executor Mr Atkinson.
· the case was dismissed as no stranger to the contract can take advantage of the contract 
· the action of consideration was never settled to move from him therefore there was no obligation in the future to pay up
· the benefit of children was not enough in this case to go in favor of the plaintiff 
· Definition and general notes

· an individual cannot sue on a contract to which he or she was not a party
· Applies in Canada to prevent two types of person from enforcing a contract 
· First a person who is a complete stranger to the contract has no legal right to enforce the promise of any party to that contract 

· The second type of person affected is the third party beneficiary, the person identified and intended by the promiseor and promisee to receive all or part of the benefit of the agree upon performance 

· Exceptions

· Trust

· Insurance

· Employment 

· London drugs 

· London drug left a package at storage, when moving it was dropped and they sued for damages. The workers were the ones getting sued 

· The contract was between their employer and the plaintiff as they are not a signing party 

· Also no commercial attachment to it 

· Court found that employees owed a liability to the plaintiff to a certain extent as the main liability is placed on the employer

· Restrictive covenants

· Doctrine of agency 

· Dunlop 

· the consideration was moved from Dunlop to selfridge as the contract was between selfridge and Dew (who the tires were sold to)

· the contract was not an agreement for sale, but for only a collateral to an agreement for sale, but as stated the agreement of sale was between Dew and Selfridge as Dunlop becomes the third party 

· both parties need to be bound by contract as in this case they were not 

· Collateral contract

Misrepresentation 

· Statement of fact: smith v. land 

· A statement of opinion can become a legitimate statement making it liable for misrepresentation 

· LHP were contracted by smith to have its name written on a hotel previously held by another tenant

· Smith described the tenant as “most desirable tenant”

· The tenant went bankrupt so LHP did not want complete the deal

· Misrepresentation was relied upon by LHP as he did not present the true facts of the transaction smith is guilty 

· Statement that induces representees to enter a contract

· Unambiguous

· Material or relevant

· Induces reliance 

· Three types of misrepresentation

· Fraudulent

· occurs when one makes representation with intent to deceive and with the knowledge that it is false. 
· An action for fraudulent misrepresentation allows for a remedy of damages and rescission. 
· One can also sue for fraudulent misrepresentation in a tort action
· Derry v. peek

· Plaintiff brought suit after it bought shares in Defendant’s company, under the belief that Defendant would have the right to use steam power, as opposed to other companies, which would not.
· Defandent lied about the company’s info before the plaintiff was buying shares of the company 
· Whether it is deceit when a company forms a prospectus to solicit investors, which later proves to be wrong?
· Court found that the plaintiff did not have reasonable ground to have made their decision based on the wrong information given out buy the defendant as the case was dismissed 
· Misrepresentation alone cannot dismiss the case as it needs to have had influence on the decision making of the case 
· Negligent

· when the defendant carelessly makes a representation while having no reasonable basis to believe it to be true. 
· This type of misrepresentation is relatively new and was introduced to allow damages in situations where neither a collateral contract nor fraud is found.
· Headlybarn v. heller

· Headlybarn is a lawfirm of advertising agents, easipower puts in a large order, headbarn wants to check financial acout with his bank heller. Bank responded that he was in good financial terms for the business, however later easipower went into liquidation and headlybarn lost money. Sued for negligent information given and misleading 

· There was duty of care on the part of the bank as they should have known that the information being given out will have important use in the transaction 

· Reasonable for them to believe ^

· It was dismissed as bank was only answering to an inquiry without the knowledge that they had any responsibility

· A duty of care can arise with respect to careless statements that cause pure economic loss (obiter)
· Innocent  

· When representor had reasonable grounds for believing that his or her false statement was true 

· Redgrave 

· Redgrave is a solicitator selling a business to hurd alleging that the business has an income of 300 by providing paper work for it. However the business only has an income of 200 and the paper works shows that. Hurd signs the contract without reading the documents, but afterwards he found out about the true numbers and refused to go through with it. Redgrave brought a suit for specific peformance while hurd claimed for misrepresentation. The court concluded that merely relying on misrepresentation is enough to not double check the papers as the appeal was allowed

· No man should be able to take advantage from its own false statement  

· Innocent miss-representation as there is no facts to suggest that redgrave intentionally hid the facts from Hurd 

· Hurd is not negligent as there was no physical proof for redgrave’s statement about how much the business make other than hurd relying on his statement alone

· This it becomes material statement as Hurd relied on it while agreeing on the contract 

· Remedies for misrep

· Rescission is an expression which s used in a variety of ways, at least three of which can be clearly identified:

· it is commonly used to refer to the setting aside of a contract because of some defect affecting its formation, such as misrepresentation, duress or undue influence 

· it is also used to describe the discharge of an existing contract by ensuing agreement of the parties 

· it incorrectly, but commonly used to refer to the situation in which an innocent party is discharged from having to carry out his or her obligation under the contract because of the other party’s serious breach of contract or failure to perform. Her the contract is not wiped out, on the contrary the innocent party is entitled to be compensated by virtue of its previous existence to the extent necessary to put him or in the position to he or she would have been in had had the contract been performed

· Three exceptions for recession(remedy)

· Where you cant make restitution you will only get damages for expectations

· Where the representee has reformed the contract 

· Delay in time to resend 

· Silence is not misrep

· Where there is a change in circumstances of the contract 

· When a question is asked during negotiations 

· Where is custom of the trade 

Parole evidence rule (under representation) 

· The Parol Evidence rule governs the admissibility (acceptability) of evidence other than the actual agreement when a dispute arises over a written contract
· When parties memorialize their agreements in writing, all prior oral and written agreements, and all contemporaneous oral agreements, merge in the writing, which is also known as an integration.
· The written contract may not be modified, altered, or varied by parol or oral evidence, provided that it has been legally executed by a person who intends for it to represent the final and complete expression of his or her understanding of the contract. 

· This is not the case, however, where there has been some mistake or fraud in the drafting of the document

· The promise must be binding in order for it to be worth something 

· If the court finds that the orgal agreement was binding, then it could over ride any written document as long as it is not completely different that the written statement as illustrated in Harwish v. Bnak of Montreal 
· H signed guarantee for company. Was told by bank manager (orally) it would only be for X amount until they got guarantee from directors but the written contract. Got it. Company goes bankrupt. Bank goes after H
· Can oral evidence be used?
· There must be clear intent that the parties are creating a separate agreement (collateral agreement)

· A collateral agreement cannot be established where it is inconsistent with or contradicts the written agreement 

· The appeal was dismissed here as the written document signed by H made him liable the entire which contradict what was said in the oral agreement

· How to tell if the terms of the contract were a condition or a warranty?

· Condition

· Terms that go to the very root of the contract 

· Breach of these terms gives the right to cancel the contract within a reasonable time

· Warranty

· Less imperative terms of the contract 

· Breach of it gives the right to damages 

Judicial control of standard form of contract and exclusion clauses 

· standard form contract and exclusion clause go hand in hand 

· a standarm form contract is a contract between two parties where the terms and conditions of the contract are set b one of the parties and the other party has little or no ability to negotiate a more favorable terms this placed in a “take it or leave it” position.

· Exclusion clause is a term in a contract that restricts the rights of a certain party  

· Fixed terms 

· First group of cases in regards to this topic: Terms of contract in such cases are formed quickly, casually, and with no discussion of terms as additionally terms are discovered later in great inconvenience by the customer 

· Second group: transactions that are so numerous that entrepreneurs could not afford to negotiate terms with each customer 

· The contract is so complex that the customer should not expect to be able to negotiate terms 

· Third group: cases involving transactions , often of sale with the purpose to eliminate liability to the purchaser by introducing it to contract disclaimer clause 

· Tilden rent a car v. clendenning 

· C rented car from Tilden. Tilden gave min info required. C got additional insurance. C didn’t read doc, Tilden saw that C didn't read it. Got in accident not covered. C said if new of limits would not have gotten it
· Was he bound by the terms of the exclusion clause? 

· Signature is not longer absolute – if the terms are difficult or not expected to be read then you must take reasonable steps to bring them to attention of the signing party
· it is not necessary for party to prove fraud, misrepresentation, and non est factum (situations where signature is also not absolute) – party relying on terms must take reasonable steps
· Did they do what is reasonable to bring it to your attention? – what is reasonable is objective
· If not, then you are not bound to if even if you signed 
· Both sides need to know if the opposing party understands the terms of the contract in which case it was evident that the employee at Tilden was aware that clendenning was not aware 
· In ordinary commercial practices there is a sense of formality and usually the parties who sign the documents are aware of the terms and conditions, however in this case the transaction was carried out in an informal manner as it was hurried. 
· The party who is mostly relying on the terms of the contract should not be able to take advantage of a situation where they did not take the necessary steps to ensure that the opposing party understand the terms of the contract 
Strict construction 

· When a judge has to make an interpretation of unclear terms 

· The common-law tradition has produced various precepts, maxims, and rules that guide judges in construing statutes or private written agreements such as contracts
Doctrine of Fundamental breach 

· Made so that a party cannot rely on the exclusion clause 

· A breach so fundamental that it permits the distressed party to terminate the performance of the contract 

· Also entitling the party to sue for damages 

Exemption clause 

· A party to a contract may include a term in a contract to exclude or limit his/her liability in the event of a breach of contract or in any specified circumstances. Exemption clause seeks to restrict the liabilities that may arise from the legal relation
Karsales v. Wallis 

· Wallis bought a used car, upon delivery of the car, it was not in the same condition as the quality had gone down 

· Does an exemption clause excuse fundamental breach ? 

· If the breach goes through the route of the contract (fundamental breach), the exempting clause takes no effect, 

· Denning held that Karsales was under an obligation to deliver the car in the condition that it was in when seen.
· Even with an exemption clause, there is always an implied term under the Sale of Goods Act that goods will be fit for their purpose and will correspond with the description, and the seller cannot rely on the exemption.
·  As this breach goes to the root of the contract, i.e. a fundamental breach, the exemption clause does not apply.
· Exemtion clauses of this kind  are only available when the part our carrying out the essentials of the product 
Solway v. Davis moving 

· Dolway asked David to pack, store, and deliver houshold goods incluing antiques. Goods were stored in a trailer parked outside unatteneded. The trailer was stolen the next day. Soleway filed for replacement costs, davis accepted liability only to a certain limit

·  Is liability restricted to the limit in the bill of lading, or are the respondents entitled to damages due to the unconscionability doctrine?
· relief should be granted only if the clause, seen in the light of the agreement, was unconscionable or unfair or unreasonable. Here, the respondents' goods were highly valuable, both in monetary and sentimental terms.
·  Despite Davis' assurances to the contrary, they were not kept in secure conditions and Davis should have anticipated that a theft might occur. He held that on the facts to limit the loss to $7,089 would be "unconscionable" or "unfair or unreasonable," and this is one of those cases where relief should be granted.
·  He also agreed with the trial judge's finding that the requirement of sufficient proximity between the corporations and Davis was not met and they were not therefore entitled to damages arising out of the breach of contract.
· Limitations clauses implied by statute can be overridden by unconscionability.
MISTAKES
· The law of mistake is concerned  with the circumstances under which a party to a contract may avoid liability because he or she has entered the contract on the basis of a mistake 

· Many of the cases involving mistakes are solved through the law relating to misrepresentation and terms 

· In Dick Bentley v. Harold Smith the buyer of car was mistaken for the condition of the car, but the problem was solved through the means of misrep laws 
Different of mistakes

· Mistake of terms/unilateral mistake

· A unilateral mistake is where only one party to a contract is mistaken as to the terms or subject-matter contained in a contract.
· One must first distinguish between mechanical calculations and business error when looking at unilateral mistake.
· For mechanical calculations, a party may be able to set aside the contract on these grounds provided that the other party does not try to take advantage of the mistake
· Unless the other party doesn’t take advantage of the mistake, the court will uphold 
· Smith and Hughes 

· Hughes bought oates from smith, when the oats arrived Hughes stated that they were not the same ones he had ordered after looking at the sample. Hughes refused to pay and smith sued for breach of contract 

· Was there anything in the facts that show that there was a promise to sell old oats
· If a buyer has a chance to inspect goods, and purchases those goods based on his own judgment then the rule of caveat emptor (let the buyer beware) applies
· ^as long as the seller doesn’t induce the buyer to buy then he is not liable 
· a mistake by one party to another party – doesn’t matter because they didn’t induce it 
· Glasner v. royal lepage  

· Mistake of offer

· When the offeree notices the mistake of the offerror and snatches up the deal before the other party notices the mistake 

· R v. Ron engineering 

· Ron engineering sent a deposit to get a certain project, but they made a mistake on what the deposit was and didn’t get the project. They requested the money back but R refused so went to court. In court under the doctrine of mistake Ron was entitled to get the money back 

· Bids at once become binding if filed in accord with the terms and conditions under which the call for tenders was made, if such terms so provide.
· Mistake and assumptions 

· Situations where the parties have reached an agreement and it had been correctly recorded but both parties make the same false assumption concerning a matter material to the decision to enter into a contract 

· Also referred to as common mistakes 

· Bell v. lever brothers 
· Lever bros appointed Mr Bell and Mr Snelling (the two defendants) as Chairman and Vice Chairman to run a subsidiary company called Niger. However, due to poor performance of the Niger company, Lever bros decided to merge Niger with another subsidiary and make the defendants redundant. Lever bros drew up a contract providing for substantial payments to each if they agreed to terminate their employment. The defendants accepted the offer and received the payments. However, it later transpired that the two defendants had committed serious breaches of duty which would have entitled Lever bros to end their employment without notice and without compensation. Lever bros brought an action based on mistake in that they entered the agreement thinking they were under a legal obligation to pay compensation.
· The House of Lords held that this was only a mistake as to quality and did not render the contract essentially different from that which it was believed to be. The action therefore failed.
· The mistake must be fundamental 
· Sole v. butcher 

· Mistake and third parties (mistaken identity)

· When the parties don’t realize who holds the burden of liability in contract, action, or transaction 

· Lewis v. Avery

· L decided to sell car. R gave L a cheque and wanted car right then. L wanted to wait for cheque to clear. R convinced L he was a famous actor. L let R have car. Cheque bounced. R had already sold to A in good faith
· When two parties have come to a contract – or rather on the face appears to be a contract – the fact that one party is mistaken as to the identity of the other does not mean that there is no contract, or that the contract is VOID from the beginning.
· It does mean the contract is VOIDABLE – liable to be set aside as the instance of the mistaken person, so long as he does so before 3rd parties have in good faith acquired rights under it.
· It was still a good contract under which good title can pass – the contract was voidable, but not after sold to a 3rd party in good faith.
· Saudners  v. Anglia

Frustration 

· In certain limited situations parties may be excused from their contractual obligation 

· Frustration provides another example of an excuse from performance obligation

· MISTAKE deals with inaccurate assumptions or lack of knowledge about past or existing circumstances, frustration relates to inaccurate assumptions about future circumstances 

· Parties cannot plead frustration if it is not their fault 

· It must be circumstances taking places after the original contract I formed where neither party can prevent it from taking place

· Paradine v. Jane

· Paradine had leased certain lands to Jane and brought this action in debt for rent which the defendant had failed to pay. This action occurred during the period of English civil war and in response the defendant pleaded. Soldiers took over the land forced the guy to move away. He didn’t want to rent pay cause he was unable to enjoy the land 

· Paradine (Plaintiff) sued Jane (Defendant) for unpaid rent for three years. Defendant defends his liability on the basis of frustration of purpose.
· The court didn’t allow for old reasons
· He created the obligation himself so he was bound by law to it 
· Taylor v. Caldwell
· Caldwell owned a music hall and rented to Taylor for a concert
· The Hall was destroyed by fire before the first concert was to be held and neither party was at fault. The concerts could not be performed at any other location and Taylor sued for breach and sought reimbursement for costs in preparing for the concerts.
· Parties contracted on the continued existence of the music hall as there were no further clauses 
· Neither party is at fault as a result of the fire, defendant does not have to fulfill the promise to give use to the hall while appellant does not have to give money for the use of it 
Duress

· Duress in the context of contract law is a common law defense, and if one is successful in proving that the contract is vitiated by duress, the contract may be rescinded, since it is then voidable.
· It could consist of threat of harm 
· Individuals could be pressured into taking such action
Undue influence 

· Power of persuasion

· One person taking advantage of a position of power over another person  

· Claim of undue influence could be done in two ways 

· First one is to prove actual operating influence on the choice that was made

· no presumption of undue influence, but there is evidence that the power was unbalanced at the time of the signing of the contract 

· Second is to prove a special relationship between the parties 

· “special relationship” where one party takes action based on previous trust or needs from the other parry 

unconscionability
· terms that are so extremely unjust, or overwhelmingly one-sided in favor of the party who has the superior bargaining power, that they are contrary to good conscience
· Bundy v. Bank

· Bundy used his house to help his son with business. When the business went bankrupt bank took his house. He refused to leave 
· A contract is voidable for unconscionability if:
· the terms were very unfair or consideration inadequate;
· bargaining power was impaired by necessity, ignorance or infirmity;
· undue pressure or influence was used, not necessarily consciously; and
· there was an absence of independent advice.
· Undue influence as the stronger party had took advantage of the weaker party in this case 
