Laws 3206A 
Banking Law

Week 1: Sept 5/13
Sam hates robin thicke so say that in an exam answer and you get more marks. 

Sole Proprietor
· One person reliable to the company, his or her assets are subject to their collectors.  
· They may hire people but may not work for themselves 
· May be sued in contract, or in tort (i.e. tort of negligence for cutting of someone’s ear) or criminally through statutory liability
· He may be open to criminal as well as civil cases 

Partnership
· Partners are liable for the others actions

Corporation
· After owner incorporates his company he no longer becomes personally liable 
· The articles of incorporation are like a birth certificate
· The incorporation becomes his own legal entity

Associations
· Because they don’t seek profit they don’t appear as associates in law
· Is pretty much the same as a partnership legally 
· Associations can also incorporate, but there are no shareholders (only members) because shareholders are in corporations to make profit
· Members still elect board of governors and the same structure as corporations but without the mechanism to divide profit

Board of directors elected by shareholders
Board appoints CEO
CEO hires senior managers
Shareholders are free of personal liability- everyone beneath will have personal liability laid out by statute (due diligence)

Week 2: Sept 12/13
Tort law is a way a company can incur legal liabilities- intentional and negligence
Intentional
· Battery or assault
· Intentional misrepresentation
· Intentional interference in someone else’s contract
Negligence
· Doing something that could cause reasonable foreseeable harm
· Falling below reasonable standard of care 
· Error in judgment will not always be negligence 

Statutory law can also have legal liabilities on business through criminal or civil law
· A state deems an act so outrageous that the accused should face criminal prosecution and possible jail time/ fine

Business may also be liable through break of contract either written or oral (offer of promise and acceptance of promise) 
· A letter of intent (memorandum of understanding) is an intention to enter into further negotiations (there must be written that at this point there is no intention to bind a party to ensure it does not become a contract)
· Regardless of the title of the document if there is an agreed upon transfer of promises then it can be considered a contract

Civil liability- the balance of probability 
Criminal liability- beyond a reasonable doubt

Debt
· All a mortgage is- a promise to pay backed by the security of real estate (a secured debt)
· Money in your bank account is a loan between you and the bank- you are loaning the money to the bank that you can get back on demand (withdrawals)

Secured v Unsecured debt
Secured
· Vehicle
· Boat
· Any sort of personal property 
· You can even be financed off a very good patent
· Accounts receivable (money that customers still have to pay the company)
· Inventory
A borrow pledges these goods to the lender and if the debt is unpayable the lender shall receive the collateral that has been put up in the secured debt agreement.
You must be sure to do research when buying used personal material (house and car) to see if that was used in a secured debt transaction and if there is still a lean left on the product. 
If a corporation cannot put up enough collateral on a loan (if they want 100,000 and only have 20,000 in assets) then the personal assets of the shareholders can become collateral through a co-sign for the loan

Unsecured debt is an agreement that is made without any collateral being given from the borrower to the lender.



Week 3: Sept. 19/13
Security: a lean a charge against the borrowers property. The right to reclaim the collateral put up in a secured liability
2 ways to mitigate loss
· Collateral 
· A guarantor 

Secured creditors have priority over the unsecured creditors in case of default

Mortgage
· A loan where property is put up as collateral
· Seeking a loan where you give a mortgage on real estate (such as a home) and that is the security for the repayment of the loan
· IF the home buyer puts a down payment of over 20% it is a low ratio mortgage and vise versa 
· A high ratio mortgage: a high amount of debt less money put down
· A low ratio mortgage: a low amount of debt more money put down
Amortization Period
· The period of time that would be required to pay all of the principle and interest under the mortgage assuming a fixed monthly payment
· The Term is the period of time which the principle must be fully repaid. The term ends on the due date/maturity date
Blended payment Mortgage
· At the beginning you pay mostly interest first and you pay for the equity in the back end of the mortgage
Fixed v Floating charge
· A fixed charge you are unable to shift assets, in a floating charge you are able to shift assets

Statutory Law Definition of Banking
· Functional approach- honouring cheques etc etc.
· Institutional approach- anything that a bank does is what banking is
· Both federal and provincial governments have a hand in defining and regulating banking
Federal
· Bank Act
· Bills of Exchange Act
· Bankruptcy and Insolvency Act
Provincial
· Personal property security act
· Mortgages act
· Fraudulent conveyances act




Four pillars
· Banks
· Insurance Companies
· Trust Companies
· Brokerages

Once the federal government has staked claim or made a ruling on a banking issue the provincial government can not make a decision on the matter

Week 5: Oct.3/13

Factors leading to economic crash in the US
· Poor underwriting of mortgages
· Insurance companies propping up these mortgages began to fail
· A Bubble can never go on forever, in order for prices to keep rising, money needs to keep coming into the company, you will eventually reach a point where the money coming in doesn’t support the bubble

Mortgage Interest Deductibility
· If you borrow 30k to buy a home entertainment system and you are paying 10% interest you cannot use that as a deductible
·  The only way you can deduct interest on a loan in Canada is if you borrow the money to invest in a business or stock market (if it is for the possibility of making more money, not for personal entertainment- including buying a house)

Asia in the 80s
· People investing heavily in Thailand
· The value of the Thai currency rises
· As first sign of trouble foreign investors sell
· The value of Thai currency drops rapidly and there is inflation in Thailand because the demand for local currency goes down the drain and imported goods cost more
· After seeing this China pegged their currency so it couldn’t float against other currency (pegging a country’s currency stops it at a certain value so it doesn’t fluctuate in the market)
· Emerging markets CEOs (oil barrens in the middle east and chinese business men) take their money and reinvest it in American and European markets 
· The reinvestment of the money in the US was one of the reasons for the US banking failure

Foreign affairs magazine (Alan Taylor article)
· Capital flow of the last 15 years have been flowing uphill, economic standards say that capital flows downhill (from capital rich countries to the poorer) the US down to China and poorer economies
· This is a result of the pegging of the Chinese currency as well as the reinvestment from the emerging markets into the US
· The Chinese are starting to react to market pressure and releasing the peg of their currency (this will help turn around the uphill flow of the capital)

Tier 1 Capital Agreement
· The best capital that you can easily liquidate
· The more Tier 1 Capital banks have the less they can lend out

There are a global network of treaties that don’t favour domestic banks, the NAFTA provisions and others are reduced in scope because the treaties say that countries can discriminate against foreign banks if it is for the health of the home countries economy. 

Oct. 17/13
Capasomething case
A shareholder bringing a proposal in front of the board can be ignored if the proposal is a personal grievance that doesn’t bring any sort of good for the company as a whole

If you are the beneficial owner of shares that you may not have the right to vote at the meeting of shareholders and therefore have no right to bring forward a proposal


Branches:
· If you need to tell one branch certain info is it reasonable to expect every branch in the country have that information? (before the age of computers)
 
Problems with multiple branches
· A bank is one legal entity, but noting a specific branch is needed in some instances
· There is friction between the legal concept of a bank being one legal entity against the notion that sometimes notice to a specific branch is required

Garnett v McEwen (1872)
· Customer of a bank had an account at branch A and at branch B
· In account A he has money and in account B he is overdraft
· He writes a check from account and branch A, and the brank refuses to honour check at bank A because the total amount in both accounts was 0
· The bank said even though they were two different accounts the fact that we are one bank which both accounts were a part of they were not going to honour the check 
· The man sued the bank for not honouring his check from account A
· The bank countered that after the money from account A had paid off the account B he would not have enough money to cover the check
· The court sided with the bank
· Therefore branches are not separate entities the bank is on legal entity, opening a bank account creates a creditor and debitor 

RBC v Wildman and Boyce
· Bank was out 600 dollars, who should repay the money
· Boyce buys car from Wildman for 600 dollars
· Boyce gives Wildman check for 600 dollars, and then takes the car for a drive but the car doesn’t go over 95 mph. he decides he no longer wants the car
· Boyce put a stop payment on his check at his branch but Wildman had already cashed the check at different account
· Both men acted innocently, so it is the bank that screwed up not because they cashed the check at a different branch but they seized the car and sold it to get their money back and the judge found their actions arrogant and unprofessional so the judge acted against the bank

Nov. 7/13
In Canada you cannot charge anyone interest rate higher than 60%- that is considered loan sharking


Nov.  21/13
· Second half of course divided into 4 parts. 
· Therefore don’t be surprised if there are 4 questions on exam, which you have to answer all 4. All essay questions, they will not all be of equal value. 1) The Operation of Bank Accounts (15 marks) 2) Privacy law and money laundering issues and how these impact banking (15 marks) 3) electronic banking (10 marks) 4) credit cards safekeeping and dispute resolution (10 marks) 

Issues that Arise between customer and bank
· Marzetti v. Williams 1828
· The bank was held liable for nominal damages because it did not honour a cheque drawn by the customer even though the customer had made a cash deposit 4 hours before the cheque was cashed to cover the cheque
· There was an error on the bank and the embarrassed individual sued the bank and the court agreed the bank was liable because 4 hours was more than enough time for the bank to have recorded the cash deposit and should have known money was there and should have honoured the cheque
· Bank must give notice if cheque will not be honoured even if there are insufficient funds if the customer had a reasonable expectation. 
· Even when a customer has insufficient funds and write a cheque the customer is entitled to notice from the bank if the cheque is going to bounce if the customer has a reasonable expectations of this
· Tort law: Interference with third party contract


Thermal King v. Provincial Bank
· Hamilton has a business reselling fridges from Thermal King (TK)
· He has a loan with bank to do this business, and he defaults on his loan
· He gets huge order and somehow ends up with lots of money from large job
· The bank takes the money
· TK was not paid by Hamilton
· TK went to the bank and sued them saying the bank taking the money TK gave Hamilton without TK getting paid and therefore they sued for losses
· The bank therefore was a third party effect on the contract between Hamilton and TK
· If the bank had done this at a better time and didn’t offend Hamilton’s rights and set the receiver after him when he was doing well they would not have had been sued
· Every time a business defaults on their bank loan some third parties will be effected but because the bank offended Hamilton’s rights they had a cause of action


· Banks cannot favour cheques, two cheques came in at the same time and there was only enough money to cover one of the cheques the bank is to bounce both cheques because they cannot favour one cheque over another. 

· Shapira case: idiot who made a mistake on telling the bank the date of the stop cheque he wanted, and he broke a contract with the person he was buying the real estate from because Shapira owed the money in the contract and the bank was just deploying Shapira’s debt and if the bank didn’t deploy the money to pay his debt Shapira would be unjustly enriched 

Pella Hunt v Toronto Dominion Bank 
· Pella Hunt sold windows to a construction company Timbercraft
· After Pella Hunt sold the windows Timbercraft gave Pella Hunt a cheque
· Timbercraft puts a stop payment on the cheque before it was cashed, the bank accidentally pays out Timbercraft’s cheque 
· The bank gives money back to TImbercraft after it realizes it made a mistake and Pella Hunt has already cashed the cheque
· The bank is out the money and so the Bank sues Pella Hunt for the money even though Pella is not a customer 
· Pella Hunt would be without money as well
· But Pella Hunt did not certify the cheque so the bank has the right to sue the Pella Hunt
· The bank was successful because in this case Pella has its right of action against Timbercraft, if there was a problem between Pella and Timber there must be cause of action between Pella and Timber and thus the bank should not be out of money
· Pella should have third partied Timber

LaPage v Ratsomething
· Can a bank withdraw its certification?
· No, once a cheque is certified it cannot withdraw certification

Remfor Case
· A company writes a post dated cheque for $10,853
· They then put a stop payment on the cheque
· They tell the bank the cheque is worth 10,800
· The stop payment is missed and the cheque is certified for the benefit of the payee
· The bank was unauthorized to certify the cheque

Capital Associates v RBC
· Capital deposits cheque for 109,000 at RBC at noon
· They payer has its account at the same RBC branch
· The teller credited capital’s account
· They payer’s account was never debited, because the payer had put a stop payment on the cheque the same day at least 30 mins after the cheque was deposited
· The bank reverses the credit on capital’s account
· Capital sues for the money
· The judge says the sole question is whether the defendant did a wrong deducting the money the payer refused to pay 
· Capital in depositing the cheque didn’t demand payment but gave authority to deposit the cheque
· Therefore the bank was in its right to take the money back

Klansman Resources v TD Bank
· Klansman buys US dollars from TD Bank
· Paper work says bank will not be responsible for willful negligence 
· Bank was negligent in its actions
· Klansman contests the waiver in court that states there is no responsibility for willful negligence
· The court says there is no such thing as willful negligence, that is an oxymoron because you cant willfully be negligent. (willful means knowingly) and negligent is a tort

Stansomethign case v Bank of Canada National
· A gives B a post dated cheque, one of several
· A, draws cheque at Bank of Canada National
· B is depositing cheques at RBC
· Several cheques go through fine, but BCN is worried about A solvencies, and is worried about approving these cheque on A’s overdraft
· BCN holds onto cheques instead of bouncing them or returning them to A
· The 11 days that the BCN is holding the cheques is way longer than the rules say is allowed to clear a cheque
· A dishonoured cheque must be returned within the first 48 hours
· BCN did not do that
· Therefore, B is not happy when the credits in his account are reversed
· B sues BCN and RBC
· Courts say BCN doesn’t owe you money, you have no contract with them. But the judge does decide that RBC as the agent of the company getting the money had a duty to say no to BCN and refuse the bouncing of the cheques. It is RBC’s duty as the collecting bank to decline the refusal of the cheques by BCN
· The clearing house rules also are for the benefit of the customer 

National Slag Case
· Under certain circumstances there is no damages to be awarded unless the customer suffers a direct loss


CP Hotels v Bank of Montreal
· If a forgery is committed in the operation of a bank account that forgery is the banks problem
· In situations where a bank is not liable for forgery on the bank account is if the bank has a verification agreement in place where the verification agreement requires the customer to verify the info in their bank account

Ottawa U club thing v National Bank
· The book keeper made cheques payable to the company and put them in her personal bank account

Kelly Funeral Home v CIBC
· Kelly Funeral home employed Larkin
· Larkin was given free reign to the books of Kelly Funeral
· Larkin cashed 184 fraudulent cheques 
· The bank was found not liable because for 8 years the bank had been receiving cheques form Larkin and it was not the Banks duty too find the fraud

Don Bodkin Leasing v Td Bank
· The employee Williams forges cheques over 4 years
· The standard verification agreement in place
· The statement was picked up by Williams all the time
· The customer said Williams had no authority to pick up cheques and bank should know this
· But courts says you were sending him over and we are to adhere to your code of conduct 
· Therefore the bank was let off the hook


Dec. 5/13

PIPEDA
· Came in effect in year 2000
· Applies to banks as a federal work that is a broad document that regulates the use of personal information in the course of commercial activities
· Commercial Activities: any transaction, act or conduct or regulate course of conduct that is of commercial activity. AKA commercial activity is what we call commerce, the business of making money
· Everything a bank does is of commercial activity
· Requires organizations to protect the personal information of individuals
· Organization includes: association, partnership, a person and a trade union
· To protect the personal information of people
· Personal Information: information about an identifiable individual but does not include name, title or business address, or telephone number 
Major Obligations for Banks in PIPEDA
· Must appoint individual responsible for compliance with PIPEDA (privacy officer in banks) 
· Must identify and document why the personal information is being collected
· Must use the information given by the customer only for the purpose that it was given (aka to open a bank account)
·  Limiting collection use to what a reasonable person would use for their business practices
· Providing individuals access to their own information that he organization has about them and they have the right to change it if they wish

EXAM QUESTION NUMBER 2:
WORTH 15 MARKS
DESCRIBE THE NATURE OF A BANKS CONFIDENTIALTY OBLIGATION TO ITS CUSTOMERS. CONSIDER ANY PRACTICAL PROBLEMS THAT DEAL WITH THIS, REFER TO CASE LAW FROM CLASS. THEN CONSIDER THE OBLIGATION OF BANKS UNDER CANADA’S ANTI MONEY LAUNDERING LAWS AND ANY RELEVENT PUBLIC POLICY ISSUES. (cite next two cases on exam)

City Cards Canada Inc v. Charles Pleasants (TD Bank)
· City Cards gave Charles P a credit card
· Charles P never paid his bills, and failed to remit his payments on a timely basis, thus owing the sum of $11,039.11 at the time of action
· They get a judgment against Charles P, he didn’t even defend it
· They ordered the sheriff to seize his house, there were two mortgages on the home, in order for the police to sell the property the police and the creditor need to know how much money is owed to the two mortgages
· Anyone that wants to buy a house doesn’t want to buy a house with two mortgages on it, so the police need a discharge statement to get the details of how much is owed to the mortgage
· The banks who held the mortgage said they couldn’t release the information because of PIPEDA, there was no consent given to release the personal information to any other party, so they cannot give the discharge information to the police

Money Laundering: hiding the audit trail to hide the crime that lead from taking dirty money and making it appear clean.

Financial Entities cheat sheet- check e-mail prof sent

Transfers/Deposits over 10,000 are always sent to authorities

Fintrac is to disclose information when they feel there are reasonable grounds to investigate a possible money-laundering event
· When a teller sees what constitutes as suspicious activity it is their duty to report to Fintrac
· Fintrac goes through various analysis before making a determination whether or not the police should be informed
· The Police then use this info to get a warrant or to go on with investigation
· The government believes this process protects it from charter challenges there is some kind of analysis done before the police are notified
· Putting Fintrac between the police and the investigation the government believes that the charter will not be challenged

EXAM QUESTION NUMBER 3:
WORTH 5 MARKS
THE REGULATORY FRAEMWORK THAT GOVERNS ELECTRONIC BANKING IN CANADA DIFFERS GREATLY FROM THE FRAMEWORK THAT GOVERNS PAPER BASED BANKING. HOW SO? WHAT ARE THE MAJORS REUGALTROY FEATURES OF CANADA’S FEATURE OF ELECTRONIC BANKING AND WHAT ARE ITS WEAKNESSES?

Electornic banking
Not long ago all banking transactions were paper based
Technological advances revolutionized all of that
There is now instantaneous electronic fund transfers
Bills of Exchange Act does not deal with electronic banking, only written instruments
Two primary problems with electronic banking
1) Need to be able to check authorization
2) Need to authenticate the transaction
How does one detect forgery in electronic banking??
The government is no longer the regulator of electronic banking 
The paper banking follows still the 16th century banking practices and the electronic banking practices are in the 21st century
In Canada no one has sued anyone with a mess-up on electronic banking
Canada’s banking system is an oligopoly, 6 major players with little to no competition

Rule E-2 governs online payments, it requires every bank to conduct authentication and authorization using at a minimum some weirdo electronic crypt 

In 2010 the government has required new regulations, that there must be a minimum 21 day interest free grace period when you pay your credit card in full  

EXAM QUESTION 1: 
WORTH 15 MARKS
DISPUTES OFTEN ARISE BETWEEN BANKS AND THEIR CUSTOMERS THROUGH THE OPERATION OF BANK ACCOUNTS. USING COURSE MATERIAL AND CASE LAW DESCRIBE THE TYPE OF DISPUTES THAT ARISE. TOUCH ON THE RELEVENCE OF STANDARD BANK ACCOUNT CONTRACT AND COMMON LAW TO SUCH DISPUTES

EXAM QUESTION NUMBER 2:
WORTH 15 MARKS
DESCRIBE THE NATURE OF A BANKS CONFIDENTIALTY OBLIGATION TO ITS CUSTOMERS. CONSIDER ANY PRACTICAL PROBLEMS THAT DEAL WITH THIS, REFER TO CASE LAW FROM CLASS. THEN CONSIDER THE OBLIGATION OF BANKS UNDER CANADA’S ANTI MONEY LAUNDERING LAWS AND ANY RELEVENT PUBLIC POLICY ISSUES. (CITE CITY CARDS CASE)

EXAM QUESTION NUMBER 3:
WORTH 5 MARKS
THE REGULATORY FRAEMWORK THAT GOVERNS ELECTRONIC BANKING IN CANADA DIFFERS GREATLY FROM THE FRAMEWORK THAT GOVERNS PAPER BASED BANKING. HOW SO? WHAT ARE THE MAJORS REUGALTROY FEATURES OF CANADA’S FEATURE OF ELECTRONIC BANKING AND WHAT ARE ITS WEAKNESSES?

EXAM QUESTION 4:
WORTH 10 MARKS
REVIEW THE LAWS AND REGULATIONS OF CREDIT CARDS, SAFE KEEPING AND DISPUTE RESOLUTION PRACTICES (SUMMARIZE CHAPTERS 11-13)
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