Chapter 10-The Requirement of Form, Writing and Privacy

Formal and Simple Contracts
-two general classesformal and simple
-Formal Contracta contract deriving its validity from the form 
-Simple Contractcontracts that is implied, oral, or written
-contractual disputes between merchants were normally resolved by the merchants themselves
-the “seal” was an expression of the promisor’s intention to fulfill the promise made
-Power of Attorneya legal document signed under seal that entitles another person to act as an attorney to carry out legal acts specified in the document

The Statute of Frauds
-an Act passed by the English Parliamentintroduced to Canada as a colony
-remains as a statute in Nova Scotia, New Brunswick, PEI, and Ontario
-the following need to written and signed by party to be charged to take effect
	1) contract concerning interest in land
	2) a promise to settle a claim out of own personal estate
	3) a guarantee agreementa contract not fully performed
-these contracts were important to warrant evidence in writing to establish the promisor’s bound by the agreement

Contracts by Executors and Administrators
-there is protection by statute
-provides executor or administrator a claim that the executor promised to answer for a debt or default out of own estate

Assumed Liability—The Guarantee
-Guaranteea promise to answer for the debt of another if the debtor should default in payment
-there are 3 partiesprincipal debtor, a creditor, and a third party the guarantor
-Guarantorto provide a promise of payment in the form of a contingent liabilitybased upon the creditor’s act or promise to provide to the principal debtor goods on credit
-if debtor fails to pay when required to do socreditor may call upon guarantor to payguarantor is then liable for payment
-Guarantee Agreement continuous in naturethe writing and signing by guarantor is unreasonable because memories become hazy, facts may be forgotten, and interpretation may change

Assumed Liability
-any agreement where a third party promises to answer for a tort must be in writing and signed by the party to be chargedif not done then promise will not be enforceable
-also applies when a third party promises to compensate a person who is injured by the act of another rather than by person failing to pay debt
Contracts Concerning Interest in Land
-limits to cases concerning specifically with the sale or disposition of interest in land
-court excludes agreement concerned with the repair of buildings, and contracts for “room and board”
-Part Performancepermits court to enforce unwritten contract concerning land where certain conditions have been met
-4 criteria to avoid statute:
	1) acts that refer only to the agreement of the lands in question, and to no other
	2) must show that the application of statute on person who partly performed=fraud+hardship
	3) agreement relates to an interest in land
	4) agreement must be valid and enforceable apart from the requirement of writingverbal evidence must be available

Requirements for the Written Memorandum
-evidence of the contract in writing need not be embodied in a formal document
-it is essential to include in document all terms of contract
-first requirementagreement be identified wither by name or descriptionall terms be set out in sufficient detail that the contract is enforced
-final requirementthe written memorandum must be signed by the party to be charged

Parol Evidence
-Parol Evidence Rulelimits the kind of evidence that may be introduced to prove terms of contract
-no evidence may be abducted by a party that would add new terms to contract or change contract terms
-evidence may be only admitted if it explains the terms agreed upon or prove facts such as fraud or illegality

Condition Precedent
-Condition Precedentan event must occur before contract becomes operative
-if contract is agreed, then the written agreement will remain until condition is satisfied
-if condition is not met, then contract does not come into play, any money paid may be recovered

Doctrine of Implied Term
-Doctrine of Impliedthe insertion by the court of a standard that was omitted by the parties when making the contract
-if evidence that party intended to put term into contract, and term is normally included, the court may conclude that term as an implied term
-generally a type of term that will be impliedwhen the parties require it in the contract
-an express term may be incorporated:
	1) the agreement is a standard form type of contract
	2) the term is expressed before agreement is concluded


Collateral Agreement
-Collateral Agreementa separate agreement that parties may make
-difficulty with this agreement isusually adds to, or alters, the written contract
-courts are reluctant to accept that collateral agreements existparties usually demonstrate that it does

Subsequent Agreement
-Subsequent Agreementany verbal agreement made by parties after written agreement is effectedmay alter terms of written contract or cancel it
- represents a new agreement made by parties that has its subject as the existing agreement

Sale of Goods Act
-requirement of writing was originally part of the Statute of Frauds
-1893separate legislation concerning the sale of goods was passed in Englandwriting requirement was removed from Statute of Fraud
-if contract of sale is not in writingrequirement does not pose a hazard for most buyers and sellers
-legislation often requires certain types of sale contracts to be in writing
-there are penalties for failure to provide consumers with a written purchase agreement nad disclosing info concerning sale and credit terms

Privacy Legislation
-PIPEDApersonal info protection electronic document act
-one goalensure effective alternatives to paper documents for government opsinfo, filing, payments, secure signatures and submission of evidence


*look at Cases 2,3 on pg194
