Chapter 7- Intro to the Legal Relationship

Contracts:
-in contract law, parties attempt to create their own legal rights and obligations
-in tort law, rights and obligations are imposed based on a judgement about conduct
-Contractan attempt to make an agreement that the courts will recognize as legally enforceablepresumption is that individuals are free to agree to do what they please
-a contract is not a piece of paper
-it is a legally enforceable agreement

Elements of a Contract
-intention to create legal relations
-offer
-acceptance
-consideration
-capacity
-legality

-Offera proposal to a contract that is open to be accepted or rejectedit is more appropriate to say an offer is subject to acceptance
-Offerorperson making an offer
-offer must be communicated to the offeree (person offer made to) before acceptance can occur
-Gratuitousdone for freeno contract, no obligation
-only the person who is made the offer can accept or reject it

Rules of Acceptance:
-communicated in the manner requested or implied by the offeror
-offeror needs to be informed otherwise it can be withdrawn
-verbal acceptance=contract

Postal Acceptance Rule:
-acceptance occurs when letter of acceptance is posted
-acceptance by mail where it is normal business practice
-telegraphacceptance when message delivered to telegraph office to be transmitted
-acceptance when communicated to and received by the offeror

Instantaneous Communication:
-when parties are together they communicate offers and acceptance is made instantaneously
-an offer is accepted and a contract is made when and where the offeror hears the acceptance
-courts held that telephone conversation, or a telex, or a fax, is instantaneous
-a contract can subject to different laws if made in Canada than if made in United States
-also different jurisdictions have different laws that will affect the nature and effect the contract

Offer vs Counter-Offer:
-Counter-offerrevokes original offer
-if offeree responds to the offer by suggesting different terms, it is a counter offerthe party making a counter offer is now the offeror
-inquirewhether offeree would consider different deal, original offer still stands
-offeror makes conditional offer, conditions must be met for acceptance

Silence is not Acceptance Unless Specified:
-unless offeree’s conduct reasonably implies acceptance, cannot refuse, but you can stand-by and watch other party perform
-Book Clubs”pre-existing arrangements”don’t send in refusal, silence=acceptancethe initial agreement still has to be authorized
-if another method of acceptance is used, other than the one in the contract, the acceptance occurs when communicated to offeror

Unilateral Offer:
-method of acceptance is offeree completing its part of the agreement
-usually precludes offeror from withdrawal, unless the term of the contract allows it
-return of lost dog for rewardbring dog backperformance=acceptance
-Carlill vs Carbolic Smoke Ball cases is an example

Lapse:
-the passage of time
-question of fact as to whether an offer has lapsed

Revocation:
-offer can be revoked prior to acceptance
-revocation must be communicated to the offeree
-only effective when communicated
-must be communicated to offeree before acceptance

Option:
-separate promise obliging offeror to keep offer open
-kept open in return for compensation (consideration) or under seal






Dickinson vs Dodds:

Dodds offers property for sale to Dickinson, promises in written offer to keep offer open until Friday, Thursday Dodds offers same property to Allen, Allen accepts, friend of Dickinson tells him of Dodds’ offer to Allan; Dickinson goes to Dodds’ residence, delivers written acceptance to Dodds' mother-in-law; Dodds doesn't receive it; Dickinson delivers copy of acceptance in person to Dodds Friday morning before expiry of time, Dodds says too late, already sold; Dickinson sues Dodds.

The text and other legal pundits say that the Dickinson v Dodds  case is about indirect communication of revocation. In other words, just because the offeree hears about an offer being revoked from someone other than the offeror, is the revocation still effective? I, on the other hand, think the case is mostly about consideration. Suffice it to say, for now, that the promise to keep the offer open until Friday morning was gratuitous, there was nothing given in return for that promise. However, the revocation issue is dealt with, read and enjoy. I suspect some of the convoluted reasoning was in response to the plaintiff’s heroic efforts. I should also point out that this neat little excerpt will show you how it is difficult to pick a single statement that represents the ratio decendi  of a case.

Held:
-offer was a mere offer
-offer and promise to keep it open was no more than a mere promise
-it is dependent on the acceptance in order to make a contract
-the offer to a third party showed that the offer as revoked
-there was no consensus ad idem (meeting of the minds)
-offeree knows of sale to another and knows the contract cannot be performed

Pharmaceutical Society vs Boots Cash Chemist pg 123:
-defendant operated a self-serve drug store
-some drugs were classified as poison
-sales recorded by a qualified pharmacist at the check-out counter
-the defendant was charged with selling poisons contrary to the Act by failing to have a registered pharmacist supervise the sale of the product

Issue:
-does the placement on shelf constitute an offer by shopkeeper to sell that is then accepted by customer when it selects goods? Or does the customer make an offer to buy that is accepted or rejected by Pharamcist at the check-out counter?

Held:
-offer to buy from customer, accepted or rejected by shopkeeper
-placing goods on shelf is only an invitation to contract, not an offer (technically called an invitation to threat)

Carlill vs Carbolic Smoke Ball Co. Pg 122
-defendant manufactures smoke ball
-advertised to cure influenza
-made an offer of 100 euro reward to anyone who got sick after using the product
-had 100 euro on deposit to show sincerity
 Issues:
-is it an offer or an invitation to contract?

Held:
-expresses promise, expresses claim of money on deposit, indicates the defendant sincerity, therefore expresses a promise
-the manner of acceptance was performance of conditions which is a unilateral offer
-no need for the offer to be to a particular person, the offer is to the public
-Communication of Acceptancethe manufacturer is notified of the acceptance upon offeree’s performance
-rule for the plaintiff is the contractthey pay money for anyone who got sick

*look at case 4 pg 138
