Chapter 4- Tort Law

Tort:
-law of actionable wrongs between private individuals (criminal lawbetween individual and state)
-is a civil law where one person sues another for the wrong thing done
-Actionablesomething you can sue for
-Damagesthe usual remedy, means money judgementpurpose is to place the plaintiff in the same position it would have been if no tort had occurred

Classification of Damages:
-Generalnon-pecuniary loss, pain and suffering, difficult to quantify precisely
-Specialpecuniary (relating to money), what can be quantified in dollars and cents
-both general and special are based on compensation to pay for injury or loss
-Punitiveto punishwhere the defendants conduct (behaviour) is bad deter (prevent) that person from behaviour
-Exemplaryto make an examplewhere conduct is outrageousjudgement is to show disapproval of defendants conductto deter the public
-Nominalsmall, not compensatory, can be little as one dollareven a monetary award of $1000 is classified as nominal
-these are awarded when the case has been won
-there is no loss or injury
-generally applies to intentional torts
-may be a way to show disapproval of a law suiti.e. trivial matter

2 Kinds of Tort: Intentional and Unintentional
Intentional:
-the oldest tort
-many intentional torts are considered to be crimesthere may be liability in both tort (civil) and criminal
-criminal convictioncourts do not generally award damages
-a party may want to sue to recover compensation for loss or injury
-civil actionplaintiff sues defendant
-criminal proceedingcrown charges the defendant
-Tortfeasorwrong doer, a defendant in a tort action
*NOTEeach tort, intentional or unintentional has certain elements a plaintiff must prove to succeedfor the wrong to be actionable
*intentional tort are actionablei.e. the elements necessary to prove the tort does not include loss or injurythis is why nominal damages may be awarded, when there is no harm for which to compensate
*unintentional torts (negligence) loss or injury must be present OR the plaintiff loses the whole caseloss and injury is a necessary element of an unintentional tort

Assault as a Crime:
-under the Criminal code
-it is intentional force without consent
-this is a tort definition of battery
-assault as a tort is a threat only

Battery:
-intentional actual application of force without consent
-actionable batteryintentional harm or if no harm then without consent, or in anger, or threat of violence

Surgeons:
Q: Assuming a patient has consented to a procedure, can a surgical operation still be actionable battery at common law?
A: Yes, they have been found liable for battery when they failed to inform the patients of the risks involved in the operation or when they use experimental techniques without fully explaining the risks

-Provocationnot a defence to battery, may reduce punitive or exemplary damages
-Self-Defencea defence, proves genuine fear of harm use of force must be reasonablesuccessful defendant is not liable

Q: Who has the onus of proving the case? What does the defendant have to prove?
A: the onus is on the plaintiff or crown. The defendant has to prove that the assault was justified and that the assault, even if justified was not made with any unreasonable force

False Imprisonment:
-confinement by person with a lawful right to do so
-limited to those that have authority to do so
-citizen’s arrestturn person over to the authorities at first opportunity
*look at CCC s.494

Defamation:
-2 kinds
-Libeldefamatory statements that are published, more permanent, more serious
-Slanderdefamatory statements that are verbal
-there is a related criminal offenceDefamatory Libel CCC
-words must be intentional
-with an intent to harm reputation of another
-defamatory in naturetendency to make others hold plaintiff in lower esteem
-it is not necessary for anyone to believe these statements
-if the statement is truea defence

2 Other Defences:
Absolute Privilege:
-defence to slander or libel
-can make statements regardless of truth of statements or malicious intent
-limited to Parliament, Royal Commission, court, coroner’s inquest

Qualified Privilege:
-statements made in good faith
-no malicious intent
-even if the facts believed true when made were discovered later not to be
-ex: letter of reference

Trespass to Land:
-one of the oldest torts
-entering or remaining on land of another without expression or consent from owner
-includes interference with land
-good example of tort without actual loss

Conversion of Goods:
-wrongful taking of another’s goods OR refusal to give back
-plaintiff to be deprived possession and enjoyment
-generally money damages
-the criminal proceeding is called theft

Damage to Goods:
-intentional damage
-insurance coverage usually makes it unnecessary for Plaintiffs to sue persons damaging property

Slander of Goods:
-saying another’s goods are defective or inferiorusually to gain competitive advantage

Slander of Title to Goods:
-saying that there is no lawful title or ownership of the goods in question
-ex: allege goods stolen, improperly imported, violate copyrights
-title means legal ownership

Breach of Confidence:
-competitor induces employee to give up trade secretsboth employee and competitor are liable
-also called breach of confidentiality



Deceit:
-defendant induces plaintiff into contract by making false statements
-statements must be to induce, material to contract, with intention to deceive, the plaintiff must have relied on the statement
**different remedies/results would be attained in a law suit for breach of contractbasically the same set of facts would support a case for deceit as well as for breach of contracthowever might get more money suing in tort cause of the way damages are calculated

Fraudulent Conversion of Goods:
-plaintiff usually gives up goods voluntarily as a result from fraudulent act
-i.e. other persons credit card, cheques where no money in acct or no acct

Intentional Interference with Contractual Relations
Intentionally Induced Breach of Contract:
-where one party approaches another to break an existing contract with someone else

ex: Microsoft told Compaq, a computer manufacturer, that if Compaq included copies of competing software, together with Microsoft products, pre-installed on its computers sold to consumers, Microsoft would not re-new Compaq’s license to pre-install the Windows operating system on its computers. Compaq would not be able to sell computers without this licensing agreement with Microsoft, and was therefore prevented from dealing with the other software company. This would be an example of Microsoft interfering with Compaq’s contractual relations with another company.

Restraint of Trade:
-agreements to fix prices, restrict output of goods, prevent entry of other goods into market

-ex: Consider Microsoft: it prevented Intel from producing a computer chip in 1995 that had special graphics capabilities regardless of the computer operating system used. Microsoft would not allow Intel equipped computers to license the Microsoft Windows operating system unless Intel discontinued production and development of the chip. Did Microsoft commit a tort in restraint of trade? Explain.


Bruce vs Dyer page 62
- what are the facts?

- what was the assault?

- who committed the assault?

- who succeeded in this case?
- can you simply state the ratio decedendi?
The Thin-Skulled Plaintiff Rule:
-a tortfeasor must take her victim as she finds him
-a defendant will defend if the damages claimed are too highclaiming that the plaintiff had an unusually high susceptibility for injury
-ex: if I slapped a hemophiliac (person who bruises or bleeds uncontrollably) on the back in a gesture of congratulation, and they suffered dire injury, perhaps I could argue that this person was unusually injury-prone, and I should only pay to compensate what an ordinary person would have suffered
-this argument is not available once liability is established
-if the act is found to be wrongful, then the defendant is liable for every consequence
-if act is not characterized as wrongful, then there is no liability, regardless of how much damage is done
-if Dyer had only been provoked, then Dyer would have been liable for an assault and would only have to pay considerable damages for injury to Bruce’s “diseased” jaw

Vander Zalm vs Times Publishers pg 67
What is the case about?

Who is the plaintiff? Who is the defendant?

What was the judgment, the reason for the judgment?

*read case 4 on pg 77

