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Criminal:
· Found guilty of a criminal sanction
· Anyone with a criminal record or who has spent time in jail
Construct of Legal System
1. Rules:
· Legal system enacts positive norms
· Law must express the way things are now, objective standards
· Legal system should not be subject to outside sources or values
· Ex: nothing is legally wrong with two gay men adopting a child (our laws are not influenced by religious beliefs)
· The system must be neutral
· Equality of rights: men are equal to women, this is not negotiable
2. We define our most fundamental rights through a charter of rights and freedoms
· Canada is unique because of the number of individual rights
· Ex: hitting of the face/head of a child is considered assault, even if it is allowed in your value system, your value system must fit into our legal system
3. Legal system defends our capitalistic system
· We recognize individual property rights
· That’s why Canadians are nervous of Chinese takeovers of Canadian companies
· We are advocates of freedom of business activities
4. Society/Legal system resolves private matters
· Ex: divorce, if Islamic law was allowed in Ontario’s legal system, it would negate the equality of rights.
5. Canadians believe in the rule of law
· The law is supreme, everybody is obliged to apply it
· Everybody is treated the same, everyone is equal before and under the law
· Ex: Bill Clinton’s lost credibility because he admitted to lying
6. Two legal systems in Canada:
· British Common Law:
· Court decisions generate the rules
· Precedence defines future interpretation (previous cases define new trend)
· Cases are based on distinguishing (judges interpret)
· Includes equity that allows Canadian judges to provide remedies with fairness
· Quebec Civil Law:
· Rights and obligations are found in the legislation
· Ex: Grandparents were responsible for the education of their grandchildren, grandchildren often sued them for tuition, the provision had to be removed
· Role of the judge is to apply the rule, only then can he interpret
Court Structure
Supreme Court of Canada:
· All final decisions are made here
· Significant importance in law
· Ex: fetus rights, a fetus has no rights until it’s born
· Permission: you must have leave to appeal to get to the supreme court
· Deals with civil and criminal matters
· Decisions apply to all of Canada
· “Stare decisis”: follow precedence of a higher court
· Ex: you can be topless as long as it’s not for sexual gratification due to equality rights in Ontario but not in BC.  The Supreme Court must decide if this law should apply to all of Canada.
Federal Court of appeal:
· Same key factors as supreme court of Canada, has federal jurisdiction
· Ex: revoking of citizenships
Trial Courts
· Tax Court of Canada:
· All cases of income tax
· GST/HST (except Quebec)
· Marshall Court of Appeal
· Deals with military justice
· Federal Court
· Hears all other cases
· Deals with legislation
Court of Appeal of Ontario:
· Highest court in Ontario
· Same key factors as supreme court but applies to Ontario
· Ex: Lansdowne development challenges by the community
Superior court of justice of Ontario:
· Trial Division
· Deals with family matters
· Ex: Divorce
· Severe criminal matters
· Ex: Terrorism
· Business matters of a certain amount
Court of Justice of Ontario (Provincial court)
· Minor infractions 
· Ex: a non-castrated pit-bull
· Criminal events
· Ex: possession of marijuana
Small Claims court
· Associated with superior court of justice of Ontario
· Don’t need legal representation
· Deals with financial matters of up to $25000
Charter of Rights and Freedoms
1. – defines individual rights, each person must invoke these rights
· No collective rights, when the majority defines it imposes views on the minority
· Ex: Quebec wanted to institute a distinct society clause, defined by the collective rule, but they needed to protect Anglophones in Quebec from the collective right due to the charter of rights.  If Anglophones in Quebec were going to be protected then Francophones in all other provinces would also need legal provisions, no one wanted to do it.
· Fundamentally important to protect minority rights as it prevents turmoil
2. – Rights are to be found in the constitution, there is a redress approach allowed for by the courts.  If there is a violation, it can be remedied by the courts
· how we safeguard our constitution/freedoms
· Ex: even if someone is guilty of a crime, if we don’t properly investigate, they will go free.
3. Key areas:
· Freedoms:
· Conscience, religion (morals)
· Expression (speech)
· Association (unions, protesting)
· Press, Electronic communications
· NOTE: Hate propaganda: identifying a minority deliberately harming them.  This is a violation of the charter of rights and freedoms
· Ex: Teacher who said 5000 Jews died in concentration camps instead of 6000000 considered a hate crime because he denied society’s definition and taught it in a certain way.
· Rights:
· Democratic
· The right to vote
· Only Canadians have the right to vote
· Mobility
· You may move and earn a wage anywhere in Canada
· Your passport belongs to the state, can be removed
· Legal
· Relationship you entertain with the state
· How the state will use its powers
· Equality
· Everyone is equal before and under the law
· Ex: cannot discriminate against same-sex couples
· Two official languages: English and French
4. If there is a violation, we must determine if it meets the standards of the charter
a. Is it a relationship between the state and the individual?
· If the state is not involved, the charter has no effect
· Ex: even if the guy who works in Carleton University’s boiler room wants to go to church on Sunday, he must still work at the university because it is a relationship between him and the university, he is subject to their rules and regulations.
b. Is there a violation
c. If yes: which right? How has it been violated?
· Ex: A Sikh has the right to wear his turban rather than the RCMP hat on the musical ride because the turban is a religious requirement.
d. The plaintiff (the party that initiates a lawsuit against another party) does a reverse of the onus (duty) of proof done on the balance of probabilities (more likely that things are done a certain way)
· Ex: The RCMP Sikh turban case
e. State must demonstrate that the restriction is reasonable in a free democratic society
· On the balance of probabilities, is there a substantial objective to restrict your rights (proportionality test)
· Ex: Seatbelts
· Required to wear them in order to prevent people from entering into the healthcare system as we must take care of you there.
f. If there is a violation, the courts must provide for the remedies
· Ex: quotas for women working in the railroad industry
Risk
· Specific facts/situation that involves a degree of uncertainty and will cause hardships or economic losses.
· When and how are the probabilities distributed
· Businesses need to go through a process of managing risks:
1. Identify the legal risks
a. Asses the functional areas
b. Review the business decisions
· Ex: Costco’s meat + ecoli = recalls
c. Examine the business relationship with the stakeholders
2. Evaluate the risk
a. Look at the probability of loss
b. Look at the severity of loss
· Ex: the H1N1 crisis
· Where is the next flu coming from?
· How severe will it be?
· How many vaccines should we keep in storage?
· Who gets the vaccine? More importantly, who doesn’t get it?
3. Do a risk management plan
a. Risk avoidance
b. Risk reduction
· Ex: hand washing
c. Transfer the risk
d. Retain the risk by limiting the consequence or financial burden using disclaimers or insurance
4. Implement the plan
a. Carry out the plan
b. Monitor and revise the plan
Legal Disputes & Resolution
Key areas where we find disputes in law:
1. Vehicles: car accidents and usage
2. Regulatory requirements: fix a problem with regulations
· Ex: handicap door-open buttons
3. Delinquent customers: people who don’t pay
4. Disgruntled customers: unhappy with the situation
5. Delivery of goods and services
6. HR issues & labor disputes
How do we resolve them?
· Negotiation
· Willingness to compromise in good faith
· Depends on:
· Priority of the issue
· Importance of the dispute
· Effectiveness of the techniques
· Arbitration
· Neutral person who imposes a binding decision on both parties
· Quasi-judicial approach, semi-court system
· Lawyers must convince arbitrator
· Not an approach people are willing to take unless they can avoid conflicts
· Ex: police departments do not want their officers on strike
SIDE NOTE: Omerta rule – no one wants to talk about or testify against fellow colleagues (ex: disgusting tube/surgeon malpractice incident).
· Litigation
· Go before court to settle a dispute
· Settle a dispute between private parties before the courts
· Only take litigation if when there are no other options, you will not be able to salvage your relationships
· Process:
1. Plaintiff must file a claim
· Limitation act
· Limitations period is two years in Ontario
· If you discover recently you have the onus of proving it
· Two year period does not apply for cases of sexual assault, abuse, or incest
· 15 year extension
· Ex: woman who gave birth in a toilet
2. Response
· Defendant brings a response to the claim
· Agree/disagree
· Counterclaim
3. Discovery
· Look at witness information
· Through the evidence, do we have sufficient elements to proceed?
· Show the info you possess, you must have a strong case
4. Trial
· Bring evidence
· Whoever makes the claim has the burden of proof
· Based on balance of probabilities in civil cases
· Must prove beyond a reasonable doubt in criminal cases
· Ex: woman who gave birth in a toilet had to prove beyond a reasonable doubt that she did not know she was pregnant
· Hearsay: when people express statements on behalf of others
· Not permitted because you cannot cross-examine the real person

5. Decision
· Brings judgement
· Court decides who pays costs, where they go
· You have 30 days from court decision to appeal the case
Insurance
· Contractual relationship between a financial institution and persons regarding protection following the execution of a risk.
· A person can be an individual, a corporation, a union etc.
· Allows a certain quality of life
· Ex: life insurance can pay off a mortgage
· Three major types:
1. Fire/Property insurance
· Payments when goods are damaged or destroyed
· Ex: theft, fire
2. Life/Disability insurance
· Covers death or incapacities
3. Liability (causality) insurance
· Used when we commit wrongdoings because we’ve caused loss or damage
· Ex: malpractice
Specific Elements of an Insurance Contract:
1. Duty to disclose
· Obligation to release the information allowing the insurer to properly assess the risk
· Ex: Insurance won’t cover things linked to existing medical conditions
2. Insurable interest
· Financial stake in what needs to be insured
3. Indemnity
· Obligation of the insurer to make good the loss
· Cannot have multiple policies to insure property, must be prorated
4. Co-Insurance clause
· A way of avoiding individuals to reduce their property coverage
· Ex: a house does not fully burn down; the insurance only covers the value of what’s paid (people often pay half their house insurance)
5. Subrogation
· The insurance company will recover the money paid by exercising your legal rights
· They sue on your behalf
6. Forfeiture rule
· Prohibits you from having the benefit of a criminal action
· Ex: you can’t burn down your restaurant to get the insurance money.
Agency
· Relationship between a principal and an agent dealing with third parties based on a given authority
Creation of agencies:
· By a formal contract or setting
· Ex: a verbal employment contract: “Paint these walls”
· By necessity
· Crisis where someone must speak on your behalf
· Ex: your cottage burns, the neighbours board up your windows after the firefighters leave to prevent theft
· Apparent authority
· A situation where the principal creates a situation by their words or conduct where the agent has authority when in fact the agent has no authority
· Ex: John from accounting says “Steve in marketing can do it for you”
· By ratification
· Agent exceeds his authority and the principal must ratify (authorize or approve) his authority
Authority in agency
· Authority grants power to the agent
· If the agent has no authority, they cannot do anything
· Authority defines what you can accomplish
Types of authority
1. Actual authority
· Expressed authority
· Ex: Job description, verbal directions on your task
· If you exceed authority, you are liable for that excess
· Implied authority
· Linked to your activity because of three reasons:
· Trade, practice or profession
· Ex: Server cannot be a bartender
· Function Itself
· What is the activity you need to perform?
· Ex: Security guard is the only one with keys
· What is necessary in order to carry out the authority (expressly required)
· Ex: An audit has specific steps
2. Apparent authority
· The principal, through his statements or conduct, creates or extends the authority or power of an agent
· Ex: Meat inspection: Inspector is told that they are responsible for training new employees but the inspector is not the trainer, he may not be trained to do training
Duties of an agent
1. Comply with the agency
· Execute what you are supposed to be doing
· Ex: Employee works 9-5 because it is in his contract
2. Not to exceed authority without consent
· Work inside the actual/apparent authority
3. Exercise with fiduciary duty
· Agent is in a special relationship of trust and must act with the highest standards
· Ex: when a parent abuses a child or when a teacher has sexual intercourse with a student, the courts look at trust.  Parents and teachers are in a position of authority, you cannot take advantage of this
Duties of the principal
1. Pay for the work performed
· Salaries/commissions
2. The work needs to be done in accordance with the law
· Ex: Hiring underage people to work in a bar
3. To compensate for reasonable expenses
4. You have an obligation to compensate for losses
· Required to protect your employees
Liabilities of an agency
1. When the agent works inside the actual/apparent authority, the principal is liable
2. When the agent exceeds the actual/apparent authority, the agent is liable for the excess unless the principal ratifies the excess
3. When there is an undisclosed principal, the principal is still liable to the outsider unless the agent creates a relationship where it is between the agent and the third party only.  Then in that latter case, the agent is also liable.
· Ex: guy gets another guy to sell his house
Partnership
· If you can avoid a partnership, do so.
Four elements of a partnership:
1. It’s a relationship
· Verbal/written contract
· The law provides for a basic template
2. Between persons
· Any form of entity: individuals and corporations, unions and unions etc.
· Must be at least two persons
· Ex: a joint venture
3. Carry on a business activity
· Must be legal
· Ex: You can’t sell drugs
· Trade, profession, activity
· Must have elements such as wealth/capital, knowledge, expertise or intellectual property elements
· Ex: Source code for software
4. With a view to profit
· Desire to make a profit
Legal elements of a partnership
1. Agency
· Every partner is an agent of the partners
· Third parties are not subject to a partner’s restrictions unless they are aware
· Ex: Partner uses a line of credit to buy a shoe company at 60% off, if partners are not aware, they can sue that partner for excess of authority
2. Financial liability
· Every partner is jointly and severally liable for the total debts of the firm
· Individually obliged and collectively liable for the debt
· Individuals may pay for the lack of money of their partners
3. Transferability
· Can only transfer upon consent of the partners unless stated otherwise
4. Taxation
· People are paying taxes as an individual with the highest brackets (as if you were a sole proprietorship)
· Extremely expensive
5. Participation in the business
· Every member is equal in the business, including profit and losses, unless stated otherwise
6. Business decisions are made at the majority unless stated otherwise
· Ex: to change the business name, you must have unanimous consent
7. Termination
· Decide how it will terminate, how it will be done
· What are the conditions?
· Death of a member
· Transfers
· Withdraws
· Must inform third parties of the termination of the partnership otherwise you will still be liable


Corporations
· Term “corporation” refers to the word “company”, “firm” refers to partnership
· You always need to know who the party you’re dealing with is.
Benefits of becoming a corporation
1. Limited Liability 
· Shareholders are not liable for the downfall of the business unless they personally sign for the debt
· Individuals are liable only when they ratify the debt
· We are liable only when we exhume debts
· Ex: when you buy a franchise, you sign under the corporation.  The franchisor will make you personally accountable for the debts, legal fees, and costs.
2. Financial liability
· In business, required to meet key financial rules
· Ex: dividends can only be declared by the financial board of directors, they can only declare dividends if they are making a profit.
3. Corporation always has the ability to transfer (sell) shares
4. Continuance: by perpetual existence
5. Structure of the corporation: composed of three elements
a. Shareholders: who start/continue the business
b. Directors: who manage the business
c. Officers: those who execute the administration tasks
· We don’t allow people to express minority views on the board; it is not permitted by the system. Ex: GM
6. Taxation
· Corporate tax is very low on small businesses
· You will pay 20% on first half-million
· If dividends are not declared, the money goes back in the business
· The board can buy you out of the  business
Internal functioning of corporations
1. Classes of shares: every corporation needs to have one at least one class with three elements
a. Notion of the right to vote
b. A dividend
c. Receive the assets upon dissolution
· Dividend reinvestment shares – when you buy a dividend, it is returned to a collection of money that buys more shares
· Ex: McDonald’s are golden shares
2. Pre-Incorporation: we may have activities prior to the creation of the company.  Consequently, the business may ratify prior agreements
· Ex: signing a lease for the business: if the corporation ratifies this it removes liability from the individual and puts it on the company.
3. Specific shares Rights
a. Cumulative Rights
· The right to have a dividend not paid in a year to be paid the following year
· Ex: we don’t have the money to pay the dividend we declared, must pay the next year
· Preferential payments are paid first
b. Redemption Rights
· Right of a corporation to buy back shares at a given price
· Ex: Shell Canada made a lot of profit; they bought back all shares in order to keep the profits in-house.
4. Private Corporation
· Under security legislation, you become a private corporation when you have 50 or fewer shareholders and that you prohibit any invitation to the public
· Not required under law to issue a prospectus (provide financial information about the business)
5. Corporate name
· Associated with the process of incorporation
· Business name cannot be obscene/unethical/discriminatory
Articles of incorporation
1. Business restrictions
· Ex: No sharks in Italian food
2. Bylaws
· Need administrative rules that will define the internal administration process of business activities
· Ex: Quorum of meetings (must have enough people)
· Proxy Voting: Can someone else represent you?
· Board of Directors functioning activities
· Ex: Role of Treasurer, how do we elect officers
· Banking Authorities
· Ex: types of loans, lines of credit
· Dress code?
3. Liabilities: Director’s and corporate liabilities
· Criminal Liabilities
· A corporation can be criminally liable under the directing mind principle
· Whoever is the decision making authority creates the liability
· Ex: Dumping toxins in a river
· Individual may also be personally liable
· Ex: Money laundering
· Criminal offence
· Only the federal government can define a criminal offense
· If it’s not a crime, then it’s a civilian offense
· Sanctions for fines vs. jail time
· Ex: first-time drinking and driving is a fine rather than jail time
· 2 types:
· Regulatory offenses
· Offenses that create liability because you did not comply with the requirements
· Ex: Food and drugs act
· Can only avoid it if you explain that a mistake occurred
· Ex: Maple Leaf explained how the machines contributed to the contamination of the food in order to avoid a regulatory offense
· Intentional crime
· Need to prove mensrea (guilty mind)
· Ex: you cannot transfer a firearm if it violates legislation (giving your kid a firearm on a farm to shoot a deer outside of hunting season)
· Civil liabilities
· Everything not defined by the criminal code
· Ex: director’s liabilities
· Any breach of their fiduciary duty
· Clients are their priority, notion of loyalty, the highest standards
· You are in a position of dominant force
· Ex: Gilles never learns the names of his students
· Fiduciary duty
· Avoid conflict of interest
· Presenting all the information to the employer
· Allow for corporate opportunities
· Allow for corporate opportunities
· Ex: taking advantage of land without informing the business
· Duty of competence
· Ex: IT director must be qualified
· Contractual liabilities
· As a director, you are responsible for the contracts the business signs

· Statutory liabilities: Provided by the law
1. Pay all the taxes
2. Responsible for the salaries of employees
3. Environmental waste
4. Maintaining health and safety standards
5. Anti-competitive behaviour – Ex: Flooding the market with cheap goods to kill the competition
6. Insider trading – Using confidential information for personal benefits
7. Pay dividends when we are insolvent
8. Misrepresentation in a prospectus
9. Transportation of dangerous goods 
Tort Law
Tort
· Notion of a wrongdoing
· Wrongdoing is because we missed or did not meet a standard, this standard is causing harm to others
· Ex: 
· Trespass to land: parking in a reserved spot
· Deceit: overselling a corporate image (ex: half price nachos with half the nachos)
· Negligence: Carless act or omission
1. Intentional torts
· Harmful acts done on purpose
· Ex: assault and battery
2. Negligence torts
· Torts that are creating obligations because of negligence
· Elements needed to prove:
a. Duty of care of the plaintiff
· Duty to avoid recklessness
· Standard we need to meet
b. The neighbour principle: foresee who will be subject to that authority
c. Standard of care
· Required to meet
· Based on expertise and environment
d. Causation: conduct of defendant is the cause of the injury


e. Remoteness of damage
· Demonstrate relationship between injury and conduct
· Skin Skull rule
· Defendant is liable for consequence of torts even though there was a prior vulnerability with the plaintiff
· Ex: someone has a heart failure, so their heart only works at 40% capacity.  If they step into a broken elevator, fall four floors, and faint, they are not liable
3. Misrepresentation
· Involves an incorrect statement that induces individuals to enter into a contractual relationship
· Ex: using a different picture of food to entice people to buy a panini
4. Product Liability
· A product that is not meeting safety or manufacturing standards
· Ex: only Coke should be in a Coke can
· In terms of design, we need to take reasonable steps to avoid danger to people
· Ex: chairs must fit obese people
· Design must be reasonable so people can take risks
· Ex: rolling chairs need at least 4 legs in Canada
· If design is faulty, need to correct it as soon as possible
5. Torts to land and property
· When people trespass on someone’s property
· Occupier – someone who possesses or has a degree of control over the land or building
· In common law, we have a contractual entrance: when you pay to enter the premise
· Invitee – any person who comes to the property and benefits from it
· Ex: Gilles sits at Dunton Tower tables without opposition from occupier
· Licences
· Where a person is not a benefit to the occupier but there are no objections
· Ex: bringing a friend from another university to law class
· The highest standard of duty of a reasonable care and skill on the part of anyone that can make them where an invitee would have ordinary, reasonable care of expectations
· Where a licensee is responsible for avoiding unusual dangers
· When there is a trespasser, you are not creating an unknown risk
· Ex: You can’t booby-trap a house from robbers
Examples of Tort law
·  Guy who circumcises his kid with a carpet knife does not receive punitive damages, he did it without malicious intent
· Woman who destroys another woman’s reputation acted maliciously and received punitive damages
Contract Law
Elements that compose a contract
1. An agreement
· That involves the meeting of the minds
· Need to have two people that connect in the same environment
2. Must be complete
· Must have a degree of certainty
· Ex: class registration is done with a degree of certainty that you will be taking the courses you have chosen to register in in the following semester
3. Deliberate
· All parties have agreed to process in that fashion
· Ex: can’t be drunk or on drugs
4. Voluntary
· Agreement must be chosen freely
· No physical or emotional coercion
· Ex: ask grandma for money so she can see her grandkids
5. Two or more competent persons
· Must be mentally sane
· Parties must have the legal capacity (no restrictions)
· Ex: Don’t do business with Hamas
6. Mutual consideration
· Must ensure people are providing funds/money for what they’re getting
7. Either in writing or verbal
Legal factors that affect the contract
1. Communication: offer must be communicated and has been received
2. Objective standard test: How would a reasonable person conduct themselves in that situation?
3. Bargaining power
· Capacity to negotiate without being abused
· You should be able to take care of your own interests
· As long as there is no coercion or business rights, it is the strength of the parties that determines bargaining power (people can take advantage of you when you go down)
4. Business relationship
5. Economic reality: economic condition in which we do things

6. Business reputation
· Perception of your image, how they enforce your image
· Ex: if you’re well-known, you get better credit access
Elements of a contract
1. Offer
· A promise to execute a specific act on given terms
· Must be certain
· Terms must be clear, if terms are too vague it is no longer an offer, simply an invitation
· Ex: must make Gilles aware that his Justin Bieber ticket can be redeemed in order for the terms to be effective
· Advertising is not an offer; it is an invitation to treat
2. Acceptance
· Must be made in the same way as the offer is made
· Ex: if offer is made by mail it must be accepted by mail unless stated otherwise
· Confirming recession of the acceptance: if other party claims that they haven’t received your acceptance, the contract has no effect
· Jurisdiction: where acceptance is confirmed, the law from that location applies to the contract unless stated otherwise through a jurisdiction clause
3. Consideration
· The amount you are willing to pay for the promise
· Promise must be of a reasonable, valuable amount
· If amount is not reasonable, the contract is a gift and contract law no longer applies
· Unilateral contract: Make a promise without expectation of consideration
· Ex: gratuitous promise: commit to a donation without expecting anything in return
· Donating to Sprott post-graduation
· You can change your mind unless they have started committing to your donation
· Ex: if Sprott begins building classrooms with your money, you cannot withdraw your promise to donate
Terms of agreement
· Terms needed to fulfill a contract
· Expressed terms
· Promise that defines explicitly a promise
· Ex: “I promise to buy this vehicle”
· When expressed term is vague or ambiguous, the obligation to prove that the parties understand the term is on the drafter
· Ex: what does the word “sandwich” mean?

· Rules of construction: try to interpret or construct the meaning of a term
· Ex: What is “quality”?
· Implied terms
· Not defined but necessary to build the contract
· Business efficacy: if you want fast results, use implied terms
· Ex: what is “meat”? No one wants to know.
· Past conduct: if a practice used to be performed but it has never been recorded, it will not be entered into the contract
· Customs and traditions
· Ex: selling kitchen cabinets, they might be installed by the seller but the seller will not remove them; you must hire someone else or do it yourself.
· Statutory requirements: the law provides for a pattern, the law will always suffice
· Ex: Partnership agreements
Other items in a contract
1. Entire contract clause
· Specify if the term is not spelled out in the agreement, then there is no clauses that can be enforced because the contract is complete as written
2. Quantum meruit
· Reasonable sum we are willing to pay in order to receive the goods or services
· Ex: your starting salary after graduation
3. Parol evidence rule
· Prohibits/limits the evidence a party can introduce concerning the elements of a contract
· Trying to use verbal statements to explain
· Ex: even if your painter tells you he’s going to use a spray gun to paint your house, he can’t use the spray gun due to the parol evidence rule
4. Liability exclusion
· Limits liability to a specific sum when there’s a breach of contract
· Ex: online dating service “terms of use” contracts
5. Exemption clause
· Identifies causing loss for which there is no liability
· Ex: 
· hockey arena is not liable for pucks flying into the audience during games
· “we’re not responsible for third-party conditions”
· You waive your liability outside acceptable faults
· Ex: bungee jumping knots must be tied correctly

6. Condition subsequent
· A fact or material element that occurs during the execution of a contract and brings the contract to its term
· Must fulfill first requirement in order to fulfill the second requirement
· Ex: must get financing in order to get a mortgage in order to buy a house
Capacity
· A contract can be void/voidable
· Void when the contract has a defect that is so substantial the contract can be of no force
· Ex: can’t enforce the sale of weapons without authorization, can’t sell your child
· Voidable contract
· In certain circumstances, an aggrieved party can choose to keep enforced or bring an end to a contract
· Ex: a contract that invokes hardship on a minor can be ratified and continued once the minor turns 18 or they can choose to end the contract
· Legal capacity
· The ability to bind oneself
· Ex: in common law, a minor is someone under the age of 21
· If it’s not for hardship or the necessities of life, you are required to pay those necessities
· Ex: lodging, clothing, food
· Mental incapacity
· When you are legally declared to be incapable of making decisions
· Ex: if someone is drunk and you take advantage of them, it’s against the law
· Autism, old age
· Duress
· Economic Duress
· Economic harm that will coerce someone into a given result
· Ex: cement companies – multinationals buy out small companies or open plants in order to kill them
· Undue Influence
· Unfair manipulation that will compromise your free will
· Actual pressure 
· Ex: sign an estate to a caregiver (20 year-old woman who marries 80 year-old man)
· Perceived Pressure
· When there is a relationship with a professional/person in authority that is outside the professional or authority relationship
· Ex: your landlord gives you a mortgage because he works at the bank
· Misrepresentation
· Involves material element that induces people to enter into a contract on a false pretense
· Ex: Underarmour bracelets that Jordan wears
· Fraudulent misrepresentation: deliberate intent to mislead or to make a redress untrue statement
· Ex: STP on 80’s muscle cars
· Negligent misrepresentation: when necessary steps to avoid false statements aren’t taken
· Ex: motor in ice maker burns out and sets fridge on fire
· Innocent misrepresentation: when parties are unaware of misrepresentation
· Ex: faulty handicap door-open button
Termination of contracts
1. By agreement
· Ex: discuss a divorce
2. Defects of the contract
· A substantial element that is not performing
· Ex: contract is illegal because it violates the criminal code, you cannot charge greater than 60% on a loan
3. Specific measures
· Non solicitation clause, non-competition clause
· Ex: sell your franchise store, you cannot open a competing store within 3 km because you have signed a contract with a non-competition clause
4. Contract does not fulfill requirements of statute of frauds
· Ex: documents in writing, no guarantee
5. Frustration
· Outside source or event that prevents contractual relationship
· Ex: storm, power failure

