November 30, 2011				(b) means exam
Moore-Exam
When is it that restorative justice takes place? Some element of an apology
What limits “access” (Mathen) (exam)
1. Standing- (Public interest litigation involves challenges like against your rights.) Just because you believe that the law is unjust doesn’t mean you can challenge it, it must have some sort of effect upon you. Person that has black hair wouldn’t be able to challenge a law that discriminated against gingers.
2. Resources- Ad Hoc approach (limited) You need to have money in our justice system for you to prevail. 
McLachlin J. comments…. (exam)
· Middle-class Canadaians increasingly “frozen out” of judicial system. Cost. They can use up family assets in litigation in hopes of winning or lose it all. If you lose and the court decides you must pay for the costs of the other party, you lose and you end up paying double. Ex. In criminal cases, you can spend all your money or be thrown in jail.

· (Adversarial system is made up of party prosecution and party autonomy-Brooks)

· Says that we should move towards specialized courts because theres pointless cases that just waste time and these cases should be put in special courts, shouldn’t be wasting the courts precious time. 

Galanter-exam
· If we can use the justice system to make society more equal. Believes that the legal system is composed of 4 elements, parties, courts, rules and lawyers. 
Who are the Parties? (exam)
One Shotters (os)
· Occasionally use the court. E.g. criminally accused
· Smaller unit
· Stakes and risks often very high in each case
· Not interested primarily in Rule Change but resolution
· Short term Inter
Repeat Players (rp)
· Use the courts in many similar litigations over time. E.g. insurance company, prosecutor
· Larger Unit
· Stakes and risks are lower in each individual case
· Long-term interest in the make-up of Rules and Institutions
Why RPs have an advantage
1. RPs have experience (“advance intelligence”)
2. RPs have ready access to specialist- low start p costs
3. RPs have more ability to negotiate with institutions 
4. Bargaining is easier for RP because they have a record in this area where OS do not
5. RPs can ”play the odds”- can maxim. Gain over series of cases
6. RPs can “play for the rules” instead of immediate gains (lobbying for favourable rules)
7. Can also play for the Rules in litigation- anything that leads to future favourable results can be seen as favourable (long-term)
8. Expereince allows RPs to maximize resources for Rule change
9. RPs willing to spend resources (expertise, $$) TO achieve rule change
Are all RPs “haves”? (Lawyers)
· Galanter says no, but… those with other advantages often occupy position of advantage in legal system.
· What about the presence of Lawyers- doesn’t this mean even OS are RPs? Arent all lawyers RPS? 
· Lawyers identify with RPs more than Oss (system is stable)
· Lawyers seek to foster longer-term relationships (fvr RPs)
· RPs have greater access to specialized lawyers—speciality lends itself to longer strategy by Field rather than Party (lobbyist function)
What role does structure o’ the courts play?
· Structure favors RPs—why?
· 2 problems- Passive nature (adv) & resource overload
· Courts passive, must be mobilized—this is easier for those with knowledge & resources (link to adv vs. inquis)
· Party autonomy means onus is on the parties to present case and bring it fwd (assumed equality – not present)
· Overload on court system means greater delays and increased costs to parties
· Delays= those w/ existing advantage or “possessor” cont. to benefit e.g. landlord, employer, etc.
· Overload may lead to lack of enforcement after adjudication
· Overload of functions means not good at any of them (LLEWELYN EXAM)
Reform? Is it possible? *4 strategies*
1. Rule- change ($$$/ “flavour” of equality)
2. Improved Legal Facilities. Instituiton still faovrs Haves/ lower costs & barriers
3. Improved legal services (quality & quantity)
4. Improved strategic Position of “have nots” (Note)
5. ^Need to organize “have nots” to seek long-term change through coordinated strategy (need to turn Oss into RPs- Viva la revolucion)
Gathercole and Legal Aid
· Will making legal services more access. to the poor “help” them?
· Lawyers, as key actors of leg. Sys. Had major role to play
The “Legal Aid Movement” (60s)
· Legal aid progs est. in most provs (US & UK too)
· 50 yrs later.. changes for te poor? Fail?
· Problem: recognize probs of the poor “not susceptible to traditional legal solutions”
2 models of Legal Aid
Judicare
· Private Lawyers
· “FEE-FOR-SERVICE” (CERTIFICATE)
· Same service for all
· Mainly criminal cases- some civil
· Problem- solving focus
· Role of lawyer is to assure the clients “day in court”
· Status-quo
· Speciailized knowledge
· Still Distant
Legal Services (public defender)
· Staff lawyers
· Salary
· Focus issues that affect poor most
· Focus range of services (educaton, advocacy, lobbying, etc)
· Problem-preventing focus
· Role is to mitigate and eliminate power inequalities
· Elimination of poverty
· Neighbourhood oriented 
Legal Aid in Ontario
· Unlike health care- no basic guarantee (only about 40% applic. Get funding –link to McLachlin’s spectrum)
· In Ontario today we have a mix of both models (hybrid)
· Early days tension between advocates of each model
· Today (after many many cuts (90s)) we have both models “duty counsel” in criminal matters
· Access still limited ($18000/36000(gross) or above qualified
· Rise of legal insurance in Canada
· 380 million (2008)- rougly 3% (Prog.) / 0.4% of total spending
Final thoughts on “access”///
· What does McLachlin J’s comments re te inaccessibility of just. Sys. For “middle-class” say re commitment to equality in Can?
· Accessibility in relation to “haves” and “have nots” determined by $$$. Can we also use this analysis to understand accessibility based on race  gender?
LITTLE SISTERS (EXAM)
· In its first budger the current fed government eliminated the CCF (funding) and the Law Commision of Canada (long term). Looked at the law as a whole to see how we can shape the law to better represent our ideals.
· Is this an indication of what role they think law (as reform mch. Not just enforcement mech._ should play in Canada?
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Have an answer before you look @ the list of answers
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Charter mechanics	- charter challenge, fails, etc 
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Use readings strategically
Repetition (concepts and cases) (butler insight)
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The Half-way mark
How do we understand the law?
What it is/does?
What are its goals?
How does it work?
Where does it come from?
The ideal versus the “reality” (more on law as ideology nxt term)
The product of reason” or the product of conquest
Certain, Calculable, predictable, or flexible, contingent, unpredictable
The blindfold, sword and scales or inescapable maze without beginning or end (Kafka)
Next term
Key players
Crim and Civil Law
Citzenship and Legal identity
Law as social transformation; or, how I learned to stop worrying and love the law

 
