[bookmark: _GoBack]CASES:

R. v. S. (L.) (2006, Ont. C.A.)
Background: charged with Utter Threat to Cause Bodily Harm; trial judge refused to order appointment of counsel; SCJ overturned and ordered counsel be appointed; Crown appeals to OCA
Facts: ∆ 13 yrs old; Legal Aid refused certificate because liberty was not likely at stake
· ∆ brought s. 25(4) application at first appearance
· ∆ had no income of his own
· ∆’s parents did not own property, were unemployed, and had $8.08 in the bank
· ∆ said he needed a lawyer to help him prepare his defence
· Crown’s position: EJS and peace bond
· Youth Court Judge refused to appoint publicly funded counsel and asked Duty Counsel to help ∆
Issue: At what stage of proceedings is a young person entitled to publicly funded legal aid?
Decision: 
9     It is my view that it is clear from a plain reading of sections 25(3) and 25(4) that it is only when the youth is at a certain stage of proceedings and unable to obtain legal counsel through legal aid that the young person may apply for publicly funded counsel. Parliament has specifically provided that it is only when there is a hearing related to the custody of the young person, including sentencing or when the young person is engaged in a trial that the youth may apply for publicly funded counsel. While a young person may require legal advice at the stage when he or she is considering whether to partake in EJS, that advice would be available through duty counsel.

Therefore, entitled to have counsel appointed…

· Hearing related to the custody of the young person
· [presumably bail]
· sentencing
· trial

∆ was not at this stage, therefore did not qualify for publicly funded counsel yet.


R. v. Cooper (1979, SCC):
· Appreciate refers to perception as opposed to just knowledge: “an ability to perceive the consequences, impact and results of a criminal act; i.e., mens rea as to the consequences of an act is a requisite element in the commission of a crime
· “Disease of the mind” is a legal concept, not a medical concept
· Psychiatric evidence is helpful, but not determinative
R. v. Oommen (1994, SCC):
· “know” = not just intellectual ability to know right from wrong, but ability to apply this knowledge in a rational way
· R. v. Kjeldson (1981, SCC)
· R. v. Chaulk (1990, SCC): morally wrong, not legally wrong

R. V. BWP; R. V. BVN (2006, SCC) :

1) IS GENERAL DETERRENCE A FACTOR TO BE
CONSIDERED IN YOUTH SENTENCING?
2) WHEN A YP IS SENTENCED RE A PRESUMPTIVE OFFENCE, PURSUANT TO S. 42(2)(O), DOES THE JUDGE HAVE DISCRETION TO VARY THE PROPORTION FROM 2/3 AND 1/3?

• DETERRENCE:
 IN R. V. M. (J.J.) (1993, SCC), THE SCC SAID THAT GENERAL DETERRENCE PLAYS A LESSER ROLE IN SENTENCING UNDER THE YOA:

HAVING SAID THAT, I WOULD UNDERLINE THAT GENERAL DETERRENCE SHOULD NOT, THROUGH UNDUE EMPHASIS, HAVE THE SAME IMPORTANCE IN FASHIONING THE DISPOSITION FOR A YOUTHFUL OFFENDER AS IT WOULD IN THE CASE OF AN ADULT. ONE YOUTHFUL OFFENDER SHOULD NOT BE OBLIGED TO ACCEPT THE RESPONSIBILITY FOR ALL THE YOUNG OFFENDERS OF HIS OR HER GENERATION. [P. 434]

￼￼￼￼￼￼￼￼￼￼￼￼•
50. (1) ... PART XXIII (SENTENCING) OF THE CRIMINAL CODE DOES NOT APPLY IN RESPECT OF PROCEEDINGS UNDER THIS ACT EXCEPT FOR PARAGRAPH 718.2(E) (SENTENCING PRINCIPLE FOR ABORIGINAL OFFENDERS), SECTIONS 722 (VICTIM IMPACT STATEMENTS), 722.1 (COPY OF STATEMENT) AND 722.2 (INQUIRY BY COURT), SUBSECTION 730(2) (COURT PROCESS CONTINUES IN FORCE) AND SECTIONS 748 (PARDONS AND REMISSIONS), 748.1 (REMISSION BY THE GOVERNOR IN COUNCIL) AND 749 (ROYAL PREROGATIVE) OF THAT ACT, WHICH PROVISIONS APPLY WITH ANY MODIFICATIONS THAT THE CIRCUMSTANCES REQUIRE.

IN MY VIEW, THE WORDS OF THE STATUTE CAN ONLY SUPPORT THE CONCLUSION THAT PARLIAMENT DELIBERATELY EXCLUDED GENERAL DETERRENCE AS A FACTOR OF YOUTH SENTENCING.

SPECIFIC DETERRENCE IS ALSO EXCLUDED

• S. 42(2)(O) DOES NOT PRECLUDE JUDGES DEVIATING DOWNWARDS FROM THE 2/3, 1/3 PROPORTIONS

BILL C-10:
• 172. SUBSECTION 38(2) OF THE ACT IS AMENDED BY STRIKING OUT “ AND” AT THE END OF PARAGRAPH (D ), BY ADDING “ AND” AT THE END OF PARAGRAPH (E ) AND BY ADDING THE FOLLOWING AFTER PARAGRAPH (E ):
(F) SUBJECT TO PARAGRAPH (C), THE SENTENCE MAY HAVE THE FOLLOWING OBJECTIVES:
• (I)TODENOUNCEUNLAWFULCONDUCT, AND
• (II)TODETERTHEYOUNGPERSONFROM

S. 38(3): FACTORS:
(3) IN DETERMINING A YOUTH SENTENCE, THE YOUTH JUSTICE COURT SHALL TAKE INTO ACCOUNT
• (A) THE DEGREE OF PARTICIPATION BY THE YOUNG PERSON IN THE COMMISSION OF THE OFFENCE;
• (B) THE HARM DONE TO VICTIMS AND WHETHER IT WAS INTENTIONAL OR REASONABLY FORESEEABLE;
• (C) ANY REPARATION MADE BY THE YOUNG PERSON TO THE VICTIM OR THE COMMUNITY;
• (D) THE TIME SPENT IN DETENTION BY THE YOUNG PERSON AS A RESULT OF THE OFFENCE; (SEE R. V. THOMAS B. (2006, ONT. C.A.)
• (E) THE PREVIOUS FINDINGS OF GUILT OF THE YOUNG PERSON; AND
• (F) ANY OTHER AGGRAVATING AND MITIGATING CIRCUMSTANCES RELATED TO THE YOUNG PERSON OR THE OFFENCE THAT ARE RELEVANT TO THE PURPOSE AND PRINCIPLES SET OUT IN THIS SECTION.



R. v. B.W.P.; R. v. B.V.N. (2006, SCC):
· BWP PG’d to manslaughter; sentenced to 15 mos. open custody and supervision (1 day open custody, the remainder supervision; 108 days PTC) pursuant to s. 42(2)(o); Crown appealed to Man. CA; appeal dismissed; Crown appeals to SCC
· BVN PG’d to Aggravated Assault; sentenced to 9 mos. C&S (81 days PTC) pursuant to s. 42(2)(n); ∆ appealed to BCCA; appeal dismissed; ∆ appeals to SCC
Facts:

1.	BWP
· BWP is an aboriginal YP
· ∆ got into a fight with Saleh, a 22-year-old refugee from Iraq
· ∆, who was drunk, asked Saleh why he was staring at two girls ∆ was with
· Saleh got out of his car and challenged ∆ to a fight
· ∆ had a pool ball in a stocking, hit Saleh 2-3 times in the head
· Saleh drove away but died of head wounds shortly after
· Saleh’s body was shipped back to Iraq for burial
· At sentencing, TJ noted a number of mitigating factors (supportive and stable family; aboriginal identity; minimal record; good in school; extra-curriculars including hockey; psych report saying low risk to re-offend)
· TJ ruled that general deterrence plays no role in youth sentencing
· TJ also read s. 42(2)(o) as saying that C&S sentence does not have to be divided 2/3 and 1/3 for presumptive offence
· TJ imposed sentence of 15 months C&S, divided into 1 day open custody plus 15 months supervision
2.	BVN
· BVN was a drug dealer
· A few days before the incident, ∆ and an associate accosted C (a drug addict) over a drug debt
· ∆ held a gun to C’s head, clicked the trigger several times, forced him into a car and took him to a relative’s to get money
· the relative called police, and ∆ fled
· a few days later, ∆ and his associate confronted C again. They threatened, punched, kicked and stabbed him.
· C ended up in hospital for several days.
· ∆ had a poor PSR: unfortunate family background, history of school suspensions and expulsions for assault and drug trafficking; problems in group homes; psych report said high risk to re-offend
· TJ said that general deterrence is a factor in sentencing, albeit minor
· 9 months C&S imposed under s. 42(2)(n)

Issues:
1) Is general deterrence a factor to be considered in youth sentencing?
2) When a YP is sentenced re a presumptive offence, pursuant to s. 42(2)(o), does the judge have discretion to vary the proportion from 2/3 and 1/3?
Held:
1) No. Both appeals dismissed (in BVN’s case, he had already served his sentence, plus factoring in general deterrence played a negligible role in sentencing)
2) Yes, it is open to the judge to change the proportion.

Ratio
· Deterrence

· In R. v. M. (J.J.) (1993, SCC), the SCC said that general deterrence plays a lesser role in sentencing under the YOA:

Having said that, I would underline that general deterrence should not, through undue emphasis, have the same importance in fashioning the disposition for a youthful offender as it would in the case of an adult.  One youthful offender should not be obliged to accept the responsibility for all the young offenders of his or her generation. [p. 434]
· However, “The YCJA created such a different sentencing regime that the former provisions of the YOA and the precedents decided under it, including M. (J.J.), are of limited value.
· S. 50(1) of the YCJA says that adult sentencing principles do not apply, with a few exceptions (eg., re aboriginal offenders)\
· S. 718(b) (specific and general deterrence) is not one of the listed exceptions
· “Since Parliament has expressly included other provisions, one can only conclude that the omission is deliberate.”
· Also, the words :deter” and “deterrence” are not found anywhere in the YCJA:

As indicated earlier, deterrence, as a general principle of sentencing, is well known.  Had Parliament intended to make deterrence part of the youth sentencing regime, one would reasonably expect that it would be expressly included in the detailed purpose and principles set out in the statute.  Yet the words “deter” and “deterrence” are nowhere to be found in the YCJA:  the words do not appear in the “Declaration of Principle” under s. 3, nor in the “Purpose and Principles” listed under s. 38 and not even in the list of particular sanctions found in s. 42.  This omission is of considerable significance. 
· Instead, the phrases that keep appearing are “accountable”, “meaningful consequences”, and other phrases and principles that show that the focus is on the offender before the court, not on like-minded others
· Section 38(1) says that the long-term (as opposed to immediate) goal of youth sentencing is the protection of the public. This is accomplished through 3 methods: (1) crime prevention through addressing underlying causes; (2) rehabilitation; (3) meaningful consequences:

In my view, none of these express means would allow for the imposition of a harsher sanction for the purpose of deterring others from committing crimes.  Rather, the means of promoting the long-term protection of the public describe an individualized process by focusing on underlying causes, rehabilitation, reintegration and meaningful consequences for the offender…

In my view, the words of the statute can only support the conclusion that Parliament deliberately excluded general deterrence as a factor of youth sentencing.
· It is clear as well from parliamentary debates and other materials that Parliament’s intention was to exclude general deterrence as a consideration in sentencing under the YCJA. For example, at the Department of Justice website can be found the following:

The YCJA sets out distinct sentencing provisions for young persons which are different in important respects from the sentencing provisions for adults in the Criminal Code.  Denunciation, specific deterrence, general deterrence, and incapacitation, which are sentencing objectives for adults under the Criminal Code, are not sentencing objectives under the YCJA. Section 50 of the YCJA states clearly that the purpose and principles of sentencing of adults under the Criminal Code which are contained in sections 718, 718.1 and 718.2 of the Code do not apply in proceedings under the YCJA, except for paragraph 718.2(e) which deals with Aboriginal offenders. [Emphasis added.] 
· None of this does not mean that a youth sentence cannot have a deterrent effect. The fact that youths are arrested, convicted and punished may have a deterrent effect on others. “What the YCJA does not permit, however, is the use of general deterrence to justify a harsher sanction than that necessary to rehabilitate, reintegrate and hold accountable the specific young person before the court.
· Specific deterrence. Although not an issue on this appeal, for the same reasons as above, it is clear that specific deterrence also plays no role in the sentencing of young persons. 
· Therefore deterrence, general and specific, is not a principle of sentencing under the YCJA. 

R. v. Thomas B. (2006, OCA):
Issues:
1. Does s. 42(15) apply? (YES)
2. Does pre-sentence custody have to be taken into account? (YES)
3. Does the sentence exceed what is allowed under s. 42(15)? (YES)
4. On what basis should pre-sentence custody be credited? (1.5:1 is starting point, 1:1 is OK)

Does s. 42(15) apply?: The language of s. 42(15) is clear – it applies whenever a YP is sentenced for multiple offences at the same time.
Does pre-sentence custody have to be taken into account?:
“Take into account” means the same as it does in s. 719(3) of the Criminal Code.
R. v. Wust (2000, SCC)
In other words, time spent in custody is not just a mitigating factor, it is part of the sentence, and must be deducted from the sentence that is imposed.
Is the 39-month sentence more than what is allowed under s. 42(15)? Under s. 42(15), the maximum sentence that could have been imposed was 36 months. From this maximum, pre-sentence custody must be deducted.
What credit should be given for the time served? Judges have discretion to give credit as they see fit.
• Adults usually get 1.5-2:1, for 2 reasons:
• (1) conditions in pre-trial detention are more onerous than in
correctional facilities;
• (2) parole does not take into account the pre-sentence custody.

• Historically, youths were given credit 1:1 because the above reasons did not apply; however, under the YCJA the situation is different, so the starting point should be 1.5:1.
•The proportion may go up or down depending on a number of factors, including
· the conditions of the custodial facility
· the reasons for the detention
· the reasons for delay in reaching trial or sentencing and the need for further custody.
• Keep in mind that ∆ has recourse to review at 6 months on his request, or at 1 year in any event


R. v. C.D.; R. v. C.D.K. (December 16, 2005, SCC)
2 separate appeals from sentencing
Facts: CD PG’d to possession of weapon, arson, and breach recog; CDK PG’d to dangerous driving, possession of stolen property and Theft Under; each got 6 months deferred custody plus probation
· re CD, sentencing judge found that arson was a violent offence (j had set fire to a truck at the request of its owner)
· “violence to property is a violent offence”
· CDK had been involved in a high speed police chase: judge found that this was a violent offence because of the potential for damage and injury: “the violence of a car speeding through the city chased by police is, by anyone’s definition, violent”.
Issue: What is meant by “violent offence”?
Held: A narrow definition should be applied. Under this definition, neither ∆ here committed a violent offence.
Ratio: “violent offence” is not defined anywhere in the Criminal Code or YCJA
· “serious violent offence” is defined (causes or attempts to cause serious bodily harm)
· “bodily harm” is not defined in the YCJA, but it is defined in the Criminal Code as “any hurt or injury to a person that interferes with the health or comfort of the person and that is more than merely transient or trifling in nature.”
· R. v. McCraw (1991, SCC): includes psychological harm
· There is no reason why these definitions should not apply under the YCJA as well
· In order to avoid absurdity, a serious violent offence must be a violent offence; in other words, the definitions are connected; otherwise, there would be the illogical result that a person could commit a serious violent offence that is not a “violent offence”
· Must also take into account the intent of Parliament.
· SCC reviews history of legislation, including debates in the House of Commons, and concludes that the intent was to reduce reliance on custody:

Accepting that the Act is aimed at restricting the use of custody for young offenders, it follows that a narrow interpretation of “violent offence” is to be preferred, because the classification of an offender’s conduct as a “violent offence” opens the gate to custody.
At the very least, the conclusion that the term “violent offence” must be interpreted narrowly means that the definition of this term must exclude pure property crimes.

· Definitions of “violence” can be divided into 2 categories:
1. Force-based definitions
2. Harm-based definitions
· Conclusion: harm-based definition makes more sense and should be used
· Focus on the harm that was caused, or was attempted to be caused
· The harm-based definition is to be preferred
· Specifically, the definition of “violent offence” is an offence in the commission of which a young person causes, attempts to cause or threatens to cause bodily harm.
· Broader than “serious violent offence” because it includes threats in addition to attempting or causing harm
· Rejects the notion that the definition should include a “reasonably foreseeable” component, as this would convert a “dangerous offence” into a violent offence

· Crown’s proposed definition:
· “an offence where bodily harm is caused, intended or reasonably foreseeable:
· SCC rejects this definition, as it converts a “dangerous offence” into a “violent offence”



R. v. W. (R.E.) (2006, OCA):

The theme that runs through the use of the term “exceptional” in both criminal case law and legislation, is that it is intended to describe the clearest of cases. Such cases include those where applying the normal rules would undermine the purpose of the legislation, where the exercise of the unusual power is necessary or required, and where the exercise of the unusual jurisdiction is capable of explanation...

R. v. W. (R.E.) (2006, OCA)
 • Prof. Bala’s testimony:
• “Paragraphs (a), (b) and (c) are fine, but paragraph (d) looks extremely broad. It says that “the circumstances of the offence make the imposition of a non-custodial sentence inconsistent” with the purposes set out here. It looks like it’ s just opening it all up again. I would submit to you that provision (d) should be eliminated or should at least be rewritten to be much narrower, to just focus on some kind of exceptional circumstances.”

• Summary:
The object and scheme of the YCJA and Parliament’s intention that the Act was designed to reduce the over- reliance on custodial sentences that was the experience under the YOA: see R. v. CD; R. v. CDK, para. 50
An expansive definition of “exceptional cases” would frustrate Parliament’s intention to reduce the over- reliance on custodial sentences.
Section 39(1)(d) can be invoked only because of the circumstances of the offence, not the circumstances of the offender, or the offender’s history.

• Exceptional cases are those where any order other than custody would undermine the purposes and principles of sentencing set out in s. 38. Put another way, s. 39(1)(d) is intended to describe the rare non-violent cases where applying the general rule against a custodial disposition would undermine the purpose of the YCJA.
• Exceptional cases are limited to the clearest of cases where a custodial disposition is obviously the only disposition that can be justified.
• One example of an exceptional case is a case where the circumstances are so shocking as to threaten widely-shared community values.

• Court adopts the following statements from other cases:
        • The offence that would trigger the use of custody under this subsection would be so exceptionally aggravated that custody was the only proportionate consequence that would hold the youth accountable through the imposition of just sanctions, thereby contributing to the long-term protection of the public.
       • Subsection (d) seeks to introduce a sense of proportionality in exceptional cases where the circumstances of the offence are so aggravating that they outweigh what otherwise would be relevant considerations, such as the offender’s background or other forms of disposition.


m; Ty i D T o Cros oy o e s
e S ke o v
e o e et 50 bk
Ve o o i iy Sl o ke Dty
Ciioner s
S oo o it b
1 e e ot g s o
s il B o b et v
e e el e s WD
iy o Vh g ey e
R R A RS

EPR———

J P ——
e il

e s i gy ey o el

Jap——.

gy i s s st oo it iy
e o T e

[ S ———

[y S———————




