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LECTURE 7:
10.
Lawyers in the Youth Criminal Justice System
A.
Crowns

· See Boucher and Stinchcombe
B.
Defence counsel

· Rules of Professional Conduct

· Legal Aid

· The client is the youth, not the parent

· S. 25 YCJA:
Right to counsel:
s. 25. (1) A young person has the right to retain and instruct counsel without delay, and to exercise that right personally, at any stage of proceedings against the young person and before and during any consideration of whether, instead of starting or continuing judicial proceedings against the young person under this Act, to use an extrajudicial sanction to deal with the young person.

Arresting officer to advise young person of right to counsel:
(2) Every young person who is arrested or detained shall, on being arrested or detained, be advised without delay by the arresting officer or the officer in charge, as the case may be, of the right to retain and instruct counsel, and be given an opportunity to obtain counsel.

Justice, youth justice court or review board to advise young person of right to counsel:
(3) When a young person is not represented by counsel

(a) at a hearing at which it will be determined whether to release the young person or detain the young person in custody prior to sentencing,

(b) at a hearing held under section 71 (hearing — adult sentences),

(c) at trial,

(d) at any proceedings held under subsection 98(3) (continuation of custody), 103(1) (review by youth justice court), 104(1) (continuation of custody), 105(1) (conditional supervision) or 109(1) (review of decision),

(e) at a review of a youth sentence held before a youth justice court under this Act, or

(f) at a review of the level of custody under section 87,

the justice or youth justice court before which the hearing, trial or review is held, or the review board before which the review is held, shall advise the young person of the right to retain and instruct counsel and shall give the young person a reasonable opportunity to obtain counsel.

Trial, hearing or review before youth justice court or review board:
(4) When a young person at trial or at a hearing or review referred to in subsection (3) wishes to obtain counsel but is unable to do so, the youth justice court before which the hearing, trial or review is held or the review board before which the review is held

(a) shall, if there is a legal aid program or an assistance program available in the province where the hearing, trial or review is held, refer the young person to that program for the appointment of counsel; or

(b) if no legal aid program or assistance program is available or the young person is unable to obtain counsel through the program, may, and on the request of the young person shall, direct that the young person be represented by counsel.

R. v. S. (L.) (2006, Ont. C.A.)

Background: ∆was charged with Utter Threat to Cause Bodily Harm; trial judge refused to order appointment of counsel; SCJ overturned and ordered counsel be appointed; Crown appeals to OCA

Facts: ∆ was 13 yrs old; Legal Aid refused certificate because liberty was not likely at stake
· ∆ brought s. 25(4) application at first appearance

· ∆ had no income of his own

· ∆’s parents did not own property, were unemployed, and had $8.08 in the bank

· ∆ said he needed a lawyer to help him prepare his defence

· Crown’s position: EJS and peace bond

· Youth Court Judge refused to appoint publicly funded counsel and asked Duty Counsel to help ∆

Issue: At what stage of proceedings is a young person entitled to publicly funded legal aid?

Decision: 

9     It is my view that it is clear from a plain reading of sections 25(3) and 25(4) that it is only when the youth is at a certain stage of proceedings and unable to obtain legal counsel through legal aid that the young person may apply for publicly funded counsel. Parliament has specifically provided that it is only when there is a hearing related to the custody of the young person, including sentencing or when the young person is engaged in a trial that the youth may apply for publicly funded counsel. While a young person may require legal advice at the stage when he or she is considering whether to partake in EJS, that advice would be available through duty counsel.

Therefore, entitled to have counsel appointed…

· Hearing related to the custody of the young person

· [presumably bail]

· sentencing

· trial

∆ was not at this stage, therefore did not qualify for publicly funded counsel yet.

______________________________________________________________________

Appointment of counsel:
(5) When a direction is made under paragraph (4)(b) in respect of a young person, the Attorney General shall appoint counsel, or cause counsel to be appointed, to represent the young person.

Release hearing before justice:
(6) When a young person, at a hearing referred to in paragraph (3)(a) that is held before a justice who is not a youth justice court judge, wishes to obtain counsel but is unable to do so, the justice shall

(a) if there is a legal aid program or an assistance program available in the province where the hearing is held,
(i) refer the young person to that program for the appointment of counsel, or

(ii) refer the matter to a youth justice court to be dealt with in accordance with paragraph (4)(a) or (b); or

(b) if no legal aid program or assistance program is available or the young person is unable to obtain counsel through the program, refer the matter without delay to a youth justice court to be dealt with in accordance with paragraph (4)(b).

Young person may be assisted by adult:
(7) When a young person is not represented by counsel at trial or at a hearing or review referred to in subsection (3), the justice before whom or the youth justice court or review board before which the proceedings are held may, on the request of the young person, allow the young person to be assisted by an adult whom the justice, court or review board considers to be suitable.

Counsel independent of parents:
(8) If it appears to a youth justice court judge or a justice that the interests of a young person and the interests of a parent are in conflict or that it would be in the best interests of the young person to be represented by his or her own counsel, the judge or justice shall ensure that the young person is represented by counsel independent of the parent.

Statement of right to counsel:
(9) A statement that a young person has the right to be represented by counsel shall be included in

(a) any appearance notice or summons issued to the young person;

(b) any warrant to arrest the young person;

(c) any promise to appear given by the young person;

(d) any undertaking or recognizance entered into before an officer in charge by the young person;

(e) any notice given to the young person in relation to any proceedings held under subsection 98(3) (continuation of custody), 103(1) (review by youth justice court), 104(1) (continuation of custody), 105(1) (conditional supervision) or 109(1) (review of decision); or

(f) any notice of a review of a youth sentence given to the young person.

Recovery of costs of counsel:
(10) Nothing in this Act prevents the lieutenant governor in council of a province or his or her delegate from establishing a program to authorize the recovery of the costs of a young person’s counsel from the young person or the parents of the young person. The costs may be recovered only after the proceedings are completed and the time allowed for the taking of an appeal has expired or, if an appeal is taken, all proceedings in respect of the appeal have been completed.

Exception for persons over the age of twenty
(11) Subsections (4) to (9) do not apply to a person who is alleged to have committed an offence while a young person, if the person has attained the age of twenty years at the time of his or her first appearance before a youth justice court in respect of the offence; however, this does not restrict any rights that a person has under the law applicable to adults.

Summary Proceedings:
· s. 142 YCJA: youth court proceedings are governed by Part XXVII of the Criminal Code (Summary Conviction proceedings)

· s. 142(2): an indictable offence is still indictable

Charter of Rights, s. 11(f):

11. Any person charged with an offence has the right

· f) except in the case of an offence under military law tried before a military tribunal, to the benefit of trial by jury where the maximum punishment for the offence is imprisonment for five years or a more severe punishment

YCJA, s. 13(3):

(3) When a young person elects or is deemed to have elected to be tried by a court composed of a judge and jury, the superior court of criminal jurisdiction in the province in which the election is made or deemed to have been made is deemed to be a youth justice court for the purpose of the proceeding, and the superior court judge is deemed to be a youth justice court judge.

12.
Case Studies: The Law of Assault
· Skip
13.
Mental Health Issues (Fitness, NCR) – see slides
R. v. Cooper (1979, SCC):

· Appreciate refers to perception as opposed to just knowledge: “an ability to perceive the consequences, impact and results of a criminal act; i.e., mens rea as to the consequences of an act is a requisite element in the commission of a crime

· “Disease of the mind” is a legal concept, not a medical concept

· Psychiatric evidence is helpful, but not determinative

R. v. Oommen (1994, SCC):
· “know” = not just intellectual ability to know right from wrong, but ability to apply this knowledge in a rational way

· R. v. Kjeldson (1981, SCC)
· R. v. Chaulk (1990, SCC): morally wrong, not legally wrong

Section 16 (Mental Disorder):
· (1) No person is criminally responsible for an act committed or an omission made while suffering from a mental disorder that rendered the person incapable of appreciating the nature and quality of the act or omission or of knowing that it was wrong.

Section 16 (NCR defence):
· (2) Every person is presumed not to suffer from a mental disorder so as to be exempt from criminal responsibility by virtue of subsection (1), until the contrary is proved on the balance of probabilities.

· (3) The burden of proof that an accused was suffering from a mental disorder so as to be exempt from criminal responsibility is on the party that raises the issue.

Section 2 (Definition)
· “mental disorder” means a disease of the mind;

· “unfit to stand trial” means unable on account of mental disorder to conduct a defence at any stage of the proceedings before a verdict is rendered or to instruct counsel to do so, and, in particular, unable on account of mental disorder to

· (a) understand the nature or object of the proceedings,

· (b) understand the possible consequences of the proceedings, or

· (c) communicate with counsel

s. 672.11: Assessments:
· A court having jurisdiction over an accused in respect of an offence may order an assessment of the mental condition of the accused, if it has reasonable grounds to believe that such evidence is necessary to determine

· (a) whether the accused is unfit to stand trial;

· (b) whether the accused was, at the time of the commission of the alleged offence, suffering from a mental disorder so as to be exempt from criminal responsibility by virtue of subsection 16(1);;

· (c) whether the balance of the mind of the accused was disturbed at the time of commission of the alleged offence, where the accused is a female person charged with an offence arising out of the death of her newly-born child;

· (d) the appropriate disposition to be made, where a verdict of not criminally responsible on account of mental disorder or unfit to stand trial has been rendered in respect of the accused; or

· (e) whether an order should be made under section 672.851 for a stay of proceedings, where a verdict of unfit to stand trial has been rendered against the accused.
Medical and Psychological Reports:
s.34. (1) A youth justice court may, at any stage of proceedings against a young person, by order require that the young person be assessed by a qualified person who is required to report the results in writing to the court,

(a) with the consent of the young person and the prosecutor; or

(b) on its own motion or on application of the young person or the prosecutor, if the court believes a medical, psychological or psychiatric report in respect of the young person is necessary for a purpose mentioned in paragraphs (2)(a) to (g) and

(i) the court has reasonable grounds to believe that the young person may be suffering from a physical or mental illness or disorder, a psychological disorder, an emotional disturbance, a learning disability or a mental disability,

(ii) the young person’s history indicates a pattern of repeated findings of guilt under this Act or the Young Offenders Act, chapter Y-1 of the Revised Statutes of Canada, 1985, or

(iii) the young person is alleged to have committed a serious violent offence.

Purpose of assessment:
(2) A youth justice court may make an order under subsection (1) in respect of a young person for the purpose of

(a) considering an application under section 33 (release from or detention in custody);

(b) making its decision on an application heard under section 71 (hearing — adult sentences);

(c) making or reviewing a youth sentence;

(d) considering an application under subsection 104(1) (continuation of custody);

(e) setting conditions under subsection 105(1) (conditional supervision);

(f) making an order under subsection 109(2) (conditional supervision); or

(g) authorizing disclosure under subsection 127(1) (information about a young person).

Custody for assessment:
34.(3) Subject to subsections (4) and (6), for the purpose of an assessment under this section, a youth justice court may remand a young person to any custody that it directs for a period not exceeding thirty days.
Presumption against custodial remand:
(4) A young person shall not be remanded in custody in accordance with an order made under subsection (1) unless

(a) the youth justice court is satisfied that

(i) on the evidence custody is necessary to conduct an assessment of the young person, or

(ii) on the evidence of a qualified person detention of the young person in custody is desirable to conduct the assessment of the young person, and the young person consents to custody; or

(b) the young person is required to be detained in custody in respect of any other matter or by virtue of any provision of the Criminal Code.

Report of qualified person in writing:
(5) For the purposes of paragraph (4)(a), if the prosecutor and the young person agree, evidence of a qualified person may be received in the form of a report in writing.

Application to vary assessment order if circumstances change

(6) A youth justice court may, at any time while an order made under subsection (1) is in force, on cause being shown, vary the terms and conditions specified in the order in any manner that the court considers appropriate in the circumstances.

Disclosure of report:
(7) When a youth justice court receives a report made in respect of a young person under subsection (1),

(a) the court shall, subject to subsection (9), cause a copy of the report to be given to

(i) the young person,

(ii) any parent of the young person who is in attendance at the proceedings against the young person,

(iii) any counsel representing the young person, and

(iv) the prosecutor; and

(b) the court may cause a copy of the report to be given to

(i) a parent of the young person who is not in attendance at the proceedings if the parent is, in the opinion of the court, taking an active interest in the proceedings, or

(ii) despite subsection 119(6) (restrictions respecting access to certain records), the provincial director, or the director of the provincial correctional facility for adults or the penitentiary at which the young person is serving a youth sentence, if, in the opinion of the court, withholding the report would jeopardize the safety of any person.

Cross-examination:
(8) When a report is made in respect of a young person under subsection (1), the young person, his or her counsel or the adult assisting the young person under subsection 25(7) and the prosecutor shall, subject to subsection (9), on application to the youth justice court, be given an opportunity to cross-examine the person who made the report.

Non-disclosure in certain cases:
(9) A youth justice court shall withhold all or part of a report made in respect of a young person under subsection (1) from a private prosecutor, if disclosure of the report or part, in the opinion of the court, is not necessary for the prosecution of the case and might be prejudicial to the young person.

Non-disclosure in certain cases:
(10) A youth justice court shall withhold all or part of a report made in respect of a young person under subsection (1) from the young person, the young person’s parents or a private prosecutor if the court is satisfied, on the basis of the report or evidence given in the absence of the young person, parents or private prosecutor by the person who made the report, that disclosure of the report or part would seriously impair the treatment or recovery of the young person, or would be likely to endanger the life or safety of, or result in serious psychological harm to, another person.

Exception — interests of justice:
(11) Despite subsection (10), the youth justice court may release all or part of the report to the young person, the young person’s parents or the private prosecutor if the court is of the opinion that the interests of justice make disclosure essential.

Report to be part of record:
(12) A report made under subsection (1) forms part of the record of the case in respect of which it was requested.

Disclosure by qualified person:
(13) Despite any other provision of this Act, a qualified person who is of the opinion that a young person held in detention or committed to custody is likely to endanger his or her own life or safety or to endanger the life of, or cause bodily harm to, another person may immediately so advise any person who has the care and custody of the young person whether or not the same information is contained in a report made under subsection (1).

Definition of “qualified person”:
(14) In this section, “qualified person” means a person duly qualified by provincial law to practice medicine or psychiatry or to carry out psychological examinations or assessments, as the circumstances require, or, if no such law exists, a person who is, in the opinion of the youth justice court, so qualified, and includes a person or a member of a class of persons designated by the lieutenant governor in council of a province or his or her delegate.

14.
Sentencing: see slides
Sentencing under the YCJA:

• General principles: ss. 3 and 38

• Available sentences: s. 42

• Part 4 of the YCJA

• Part 5: Custody and Supervision

Declaration of Principle (s. 3):

•Crime prevention is essential to the protection of society, and requires addressing the underlying causes of youth crime and a multidisciplinary approach to responding to youth crime.

Young offenders should not be held accountable in the same manner as adults, or suffer the same consequences, but they should still bear responsibility for their contraventions.

• Young persons who commit offences require supervision, discipline and control, but, because of their state of dependency and lack of development and maturity, they also have special needs and require guidance and assistance.

• The protection of society – a primary objective of the law – is best served by rehabilitating young offenders; rehabilitation is best achieved by addressing the needs and circumstances of the youth that led to his or her criminal behaviour.

• Rights and freedoms of young persons “include a right to the least possible interference with freedom that is consistent with the protection of society.”

s. 38(2): Purpose and Principles:
(1) The purpose of sentencing under section 42 (youth sentences) is to hold a young person accountable for an offence through the imposition of just sanctions that have meaningful consequences for the young person and that promote his or her rehabilitation and reintegration into society, thereby contributing to the long-term protection of the public.
 (2) A youth justice court that imposes a youth sentence on a young person shall determine the sentence in accordance with the principles set out in section 3 and the following principles:

•  (a) the sentence must not result in a punishment that is greater than the punishment that would be appropriate for an adult who has been convicted of the same offence committed in similar circumstances;

• (b) the sentence must be similar to the sentences imposed in the region on similar young persons found guilty of the same offence committed in similar circumstances;

• (c) the sentence must be proportionate to the seriousness of the offence and the degree of responsibility of the young person for that offence;

• (d) all available sanctions other than custody that are reasonable in the circumstances should be considered for all young persons, with particular attention to the circumstances of aboriginal young persons; and

•  (e) subject to paragraph (c), the sentence must (i) be the least restrictive sentence that is capable ofachieving the purpose set out in subsection (1),

(ii) be the one that is most likely to rehabilitate the young person and reintegrate him or her into society, and

(iii) promote a sense of responsibility in the young person, and an acknowledgement of the harm done to victims and the community.

R. v. BWP; R. v. BVN (2006, SCC) :
1) Is general deterrence a factor to be

considered in youth sentencing?

2) When a YP is sentenced re a presumptive offence, pursuant to s. 42(2)(o), does the judge have discretion to vary the proportion from 2/3 and 1/3?

• Deterrence:
 In R. v. M. (J.J.) (1993, SCC), the SCC said that general deterrence plays a lesser role in sentencing under the YOA:

Having said that, I would underline that general deterrence should not, through undue emphasis, have the same importance in fashioning the disposition for a youthful offender as it would in the case of an adult. One youthful offender should not be obliged to accept the responsibility for all the young offenders of his or her generation. [p. 434]

￼￼￼￼￼￼￼￼￼￼￼￼•

50. (1) ... Part XXIII (sentencing) of the Criminal Code does not apply in respect of proceedings under this Act except for paragraph 718.2(e) (sentencing principle for aboriginal offenders), sections 722 (victim impact statements), 722.1 (copy of statement) and 722.2 (inquiry by court), subsection 730(2) (court process continues in force) and sections 748 (pardons and remissions), 748.1 (remission by the Governor in Council) and 749 (royal prerogative) of that Act, which provisions apply with any modifications that the circumstances require.

In my view, the words of the statute can only support the conclusion that Parliament deliberately excluded general deterrence as a factor of youth sentencing.

Specific deterrence is also excluded

• s. 42(2)(o) does not preclude judges deviating downwards from the 2/3, 1/3 proportions

Bill C-10:
• 172. Subsection 38(2) of the Act is amended by striking out “ and” at the end of paragraph (d ), by adding “ and” at the end of paragraph (e ) and by adding the following after paragraph (e ):

(f) subject to paragraph (c), the sentence may have the following objectives:

• (i)todenounceunlawfulconduct, and

• (ii)todetertheyoungpersonfrom

s. 38(3): Factors:
(3) In determining a youth sentence, the youth justice court shall take into account

• (a) the degree of participation by the young person in the commission of the offence;

• (b) the harm done to victims and whether it was intentional or reasonably foreseeable;

• (c) any reparation made by the young person to the victim or the community;

• (d) the time spent in detention by the young person as a result of the offence; (see R. v. Thomas B. (2006, Ont. C.A.)

• (e) the previous findings of guilt of the young person; and

• (f) any other aggravating and mitigating circumstances related to the young person or the offence that are relevant to the purpose and principles set out in this section.

Custody and supervision, s. 42(2)(n) ff
When can custody be imposed? (s. 39)

1. No reasonable alternative to custody (s. 39(2))

2. Not a social measure (s. 39(5))

3. Must meet one of the following criteria (the “4 gateways to custody”) (s. 39(1)):

· (a) Violent offence

· (b) Has failed to comply with non-custodial sentences
· (c) Indictable offence where adult could get more than 2 years, and a pattern of findings of guilt

· (d) Exceptional cases where the aggravating features make a non-custodial sentence contrary to the principles of the YCJA
R. v. B.W.P.; R. v. B.V.N. (2006, SCC)
· BWP PG’d to manslaughter; sentenced to 15 mos. open custody and supervision (1 day open custody, the remainder supervision; 108 days PTC) pursuant to s. 42(2)(o); Crown appealed to Man. CA; appeal dismissed; Crown appeals to SCC

· BVN PG’d to Aggravated Assault; sentenced to 9 mos. C&S (81 days PTC) pursuant to s. 42(2)(n); ∆ appealed to BCCA; appeal dismissed; ∆ appeals to SCC

Facts:

1.
BWP

· BWP is an aboriginal YP

· ∆ got into a fight with Saleh, a 22-year-old refugee from Iraq

· ∆, who was drunk, asked Saleh why he was staring at two girls ∆ was with

· Saleh got out of his car and challenged ∆ to a fight

· ∆ had a pool ball in a stocking, hit Saleh 2-3 times in the head

· Saleh drove away but died of head wounds shortly after

· Saleh’s body was shipped back to Iraq for burial

· At sentencing, TJ noted a number of mitigating factors (supportive and stable family; aboriginal identity; minimal record; good in school; extra-curriculars including hockey; psych report saying low risk to re-offend)

· TJ ruled that general deterrence plays no role in youth sentencing

· TJ also read s. 42(2)(o) as saying that C&S sentence does not have to be divided 2/3 and 1/3 for presumptive offence

· TJ imposed sentence of 15 months C&S, divided into 1 day open custody plus 15 months supervision

2.
BVN
· BVN was a drug dealer

· A few days before the incident, ∆ and an associate accosted C (a drug addict) over a drug debt

· ∆ held a gun to C’s head, clicked the trigger several times, forced him into a car and took him to a relative’s to get money

· the relative called police, and ∆ fled

· a few days later, ∆ and his associate confronted C again. They threatened, punched, kicked and stabbed him.

· C ended up in hospital for several days.

· ∆ had a poor PSR: unfortunate family background, history of school suspensions and expulsions for assault and drug trafficking; problems in group homes; psych report said high risk to re-offend

· TJ said that general deterrence is a factor in sentencing, albeit minor

· 9 months C&S imposed under s. 42(2)(n)

Issues:

1) Is general deterrence a factor to be considered in youth sentencing?

2) When a YP is sentenced re a presumptive offence, pursuant to s. 42(2)(o), does the judge have discretion to vary the proportion from 2/3 and 1/3?

Held:

1) No. Both appeals dismissed (in BVN’s case, he had already served his sentence, plus factoring in general deterrence played a negligible role in sentencing)
2) Yes, it is open to the judge to change the proportion.
Ratio
· Deterrence
· In R. v. M. (J.J.) (1993, SCC), the SCC said that general deterrence plays a lesser role in sentencing under the YOA:

Having said that, I would underline that general deterrence should not, through undue emphasis, have the same importance in fashioning the disposition for a youthful offender as it would in the case of an adult.  One youthful offender should not be obliged to accept the responsibility for all the young offenders of his or her generation. [p. 434]

· However, “The YCJA created such a different sentencing regime that the former provisions of the YOA and the precedents decided under it, including M. (J.J.), are of limited value.

· S. 50(1) of the YCJA says that adult sentencing principles do not apply, with a few exceptions (eg., re aboriginal offenders)\

· S. 718(b) (specific and general deterrence) is not one of the listed exceptions

· “Since Parliament has expressly included other provisions, one can only conclude that the omission is deliberate.”

· Also, the words :deter” and “deterrence” are not found anywhere in the YCJA:
As indicated earlier, deterrence, as a general principle of sentencing, is well known.  Had Parliament intended to make deterrence part of the youth sentencing regime, one would reasonably expect that it would be expressly included in the detailed purpose and principles set out in the statute.  Yet the words “deter” and “deterrence” are nowhere to be found in the YCJA:  the words do not appear in the “Declaration of Principle” under s. 3, nor in the “Purpose and Principles” listed under s. 38 and not even in the list of particular sanctions found in s. 42.  This omission is of considerable significance. 

· Instead, the phrases that keep appearing are “accountable”, “meaningful consequences”, and other phrases and principles that show that the focus is on the offender before the court, not on like-minded others

· Section 38(1) says that the long-term (as opposed to immediate) goal of youth sentencing is the protection of the public. This is accomplished through 3 methods: (1) crime prevention through addressing underlying causes; (2) rehabilitation; (3) meaningful consequences:

In my view, none of these express means would allow for the imposition of a harsher sanction for the purpose of deterring others from committing crimes.  Rather, the means of promoting the long-term protection of the public describe an individualized process by focusing on underlying causes, rehabilitation, reintegration and meaningful consequences for the offender…

In my view, the words of the statute can only support the conclusion that Parliament deliberately excluded general deterrence as a factor of youth sentencing.

· It is clear as well from parliamentary debates and other materials that Parliament’s intention was to exclude general deterrence as a consideration in sentencing under the YCJA. For example, at the Department of Justice website can be found the following:

The YCJA sets out distinct sentencing provisions for young persons which are different in important respects from the sentencing provisions for adults in the Criminal Code.  Denunciation, specific deterrence, general deterrence, and incapacitation, which are sentencing objectives for adults under the Criminal Code, are not sentencing objectives under the YCJA. Section 50 of the YCJA states clearly that the purpose and principles of sentencing of adults under the Criminal Code which are contained in sections 718, 718.1 and 718.2 of the Code do not apply in proceedings under the YCJA, except for paragraph 718.2(e) which deals with Aboriginal offenders. [Emphasis added.] 

· None of this does not mean that a youth sentence cannot have a deterrent effect. The fact that youths are arrested, convicted and punished may have a deterrent effect on others. “What the YCJA does not permit, however, is the use of general deterrence to justify a harsher sanction than that necessary to rehabilitate, reintegrate and hold accountable the specific young person before the court.

· Specific deterrence. Although not an issue on this appeal, for the same reasons as above, it is clear that specific deterrence also plays no role in the sentencing of young persons. 

· Therefore deterrence, general and specific, is not a principle of sentencing under the YCJA. 
R. v. Thomas B. (2006, OCA)

Issues:

1. Does s. 42(15) apply? (YES)

2. Does pre-sentence custody have to be taken into account? (YES)

3. Does the sentence exceed what is allowed under s. 42(15)? (YES)

4. On what basis should pre-sentence custody be credited? (1.5:1 is starting point, 1:1 is OK)

Does s. 42(15) apply?: The language of s. 42(15) is clear – it applies whenever a YP is sentenced for multiple offences at the same time.

Does pre-sentence custody have to be taken into account?:

“Take into account” means the same as it does in s. 719(3) of the Criminal Code.

R. v. Wust (2000, SCC)

In other words, time spent in custody is not just a mitigating factor, it is part of the sentence, and must be deducted from the sentence that is imposed.
Is the 39-month sentence more than what is allowed under s. 42(15)? Under s. 42(15), the maximum sentence that could have been imposed was 36 months. From this maximum, pre-sentence custody must be deducted.
What credit should be given for the time served? Judges have discretion to give credit as they see fit.

• Adults usually get 1.5-2:1, for 2 reasons:

• (1) conditions in pre-trial detention are more onerous than in

correctional facilities;

• (2) parole does not take into account the pre-sentence custody.

• Historically, youths were given credit 1:1 because the above reasons did not apply; however, under the YCJA the situation is different, so the starting point should be 1.5:1.

•The proportion may go up or down depending on a number of factors, including

· the conditions of the custodial facility

· the reasons for the detention

· the reasons for delay in reaching trial or sentencing and the need for further custody.

• Keep in mind that ∆ has recourse to review at 6 months on his request, or at 1 year in any event
Custody and supervision, s. 42(2)(n) ff

When can custody be imposed? (s. 39)

4. No reasonable alternative to custody (s. 39(2))

5. Not a social measure (s. 39(5))

6. Must meet one of the following criteria (the “4 gateways to custody”) (s. 39(1)):

· (a) Violent offence

· (b) Has failed to comply with non-custodial sentences
· (c) Indictable offence where adult could get more than 2 years, and a pattern of findings of guilt

· (d) Exceptional cases where the aggravating features make a non-custodial sentence contrary to the principles of the YCJA
s. 39(1)(a): “violent offence”:
R. v. C.D.; R. v. C.D.K. (December 16, 2005, SCC)
2 separate appeals from sentencing

Facts: CD PG’d to possession of weapon, arson, and breach recog; CDK PG’d to dangerous driving, possession of stolen property and Theft Under; each got 6 months deferred custody plus probation

· re CD, sentencing judge found that arson was a violent offence (j had set fire to a truck at the request of its owner)

· “violence to property is a violent offence”

· CDK had been involved in a high speed police chase: judge found that this was a violent offence because of the potential for damage and injury: “the violence of a car speeding through the city chased by police is, by anyone’s definition, violent”.

Issue: What is meant by “violent offence”?

Held: A narrow definition should be applied. Under this definition, neither ∆ here committed a violent offence.

Ratio: “violent offence” is not defined anywhere in the Criminal Code or YCJA

· “serious violent offence” is defined (causes or attempts to cause serious bodily harm)
· “bodily harm” is not defined in the YCJA, but it is defined in the Criminal Code as “any hurt or injury to a person that interferes with the health or comfort of the person and that is more than merely transient or trifling in nature.”
· R. v. McCraw (1991, SCC): includes psychological harm
· There is no reason why these definitions should not apply under the YCJA as well

· In order to avoid absurdity, a serious violent offence must be a violent offence; in other words, the definitions are connected; otherwise, there would be the illogical result that a person could commit a serious violent offence that is not a “violent offence”

· Must also take into account the intent of Parliament.

· SCC reviews history of legislation, including debates in the House of Commons, and concludes that the intent was to reduce reliance on custody:

Accepting that the Act is aimed at restricting the use of custody for young offenders, it follows that a narrow interpretation of “violent offence” is to be preferred, because the classification of an offender’s conduct as a “violent offence” opens the gate to custody.

At the very least, the conclusion that the term “violent offence” must be interpreted narrowly means that the definition of this term must exclude pure property crimes.

· Definitions of “violence” can be divided into 2 categories:

1. Force-based definitions

2. Harm-based definitions

· Conclusion: harm-based definition makes more sense and should be used

· Focus on the harm that was caused, or was attempted to be caused

· The harm-based definition is to be preferred

· Specifically, the definition of “violent offence” is an offence in the commission of which a young person causes, attempts to cause or threatens to cause bodily harm.

· Broader than “serious violent offence” because it includes threats in addition to attempting or causing harm

· Rejects the notion that the definition should include a “reasonably foreseeable” component, as this would convert a “dangerous offence” into a violent offence

· Crown’s proposed definition:

· “an offence where bodily harm is caused, intended or reasonably foreseeable:

· SCC rejects this definition, as it converts a “dangerous offence” into a “violent offence”

The Safe Streets and Communities Act:

· “violent offence” means:

(a) an offence committed by a young person that includes as an element the causing of bodily harm;

(b) an attempt or a threat to commit an offence referred to in paragraph (a); or

(c) an offence in the commission of which a young person endangers the life or safety of another person by creating a substantial likelihood of causing bodily harm.

s. 39(1): Custody:

(c) the young person has committed an indictable offence for which an adult would be liable to imprisonment for a term of more than two years and has a history that indicates a pattern of findings of guilt under this Act or the Young Offenders Act, chapter Y-1 of the Revised Statutes of Canada, 1985; or
Bill C-10:
173. Paragraph 39(1)(c ) of the Act is replaced by the following:

(c) the young person has committed an indictable offence for which an adult would be liable to imprisonment for a term of more than two years and has a history that indicates a pattern of either extrajudicial sanctions or of findings of guilt or of both under this Act or

the Young Offenders Act , chapter Y-1 of the Revised Statutes of Canada, 1985; or

 (c) the young person has committed an indictable offence for which an adult would be liable to imprisonment for a term of more than two years and has a history that indicates a pattern of either extrajudicial sanctions or of findings of guilt or of both under this Act or

the Young Offenders Act , chapter Y-1 of the Revised Statutes of Canada, 1985; or

s. 39: 4 Gateways to custody:
(d) in exceptional cases where the young person has committed an indictable offence, the aggravating circumstances of the offence are such that the imposition of a non-custodial sentence would be inconsistent with the purpose and principles set out in section 38.

R. v. W. (R.E.) (2006, OCA):
The theme that runs through the use of the term “exceptional” in both criminal case law and legislation, is that it is intended to describe the clearest of cases. Such cases include those where applying the normal rules would undermine the purpose of the legislation, where the exercise of the unusual power is necessary or required, and where the exercise of the unusual jurisdiction is capable of explanation...

R. v. W. (R.E.) (2006, OCA)
 • Prof. Bala’s testimony:

• “Paragraphs (a), (b) and (c) are fine, but paragraph (d) looks extremely broad. It says that “the circumstances of the offence make the imposition of a non-custodial sentence inconsistent” with the purposes set out here. It looks like it’ s just opening it all up again. I would submit to you that provision (d) should be eliminated or should at least be rewritten to be much narrower, to just focus on some kind of exceptional circumstances.”

• Summary:
The object and scheme of the YCJA and Parliament’s intention that the Act was designed to reduce the over- reliance on custodial sentences that was the experience under the YOA: see R. v. CD; R. v. CDK, para. 50

An expansive definition of “exceptional cases” would frustrate Parliament’s intention to reduce the over- reliance on custodial sentences.

Section 39(1)(d) can be invoked only because of the circumstances of the offence, not the circumstances of the offender, or the offender’s history.

• Exceptional cases are those where any order other than custody would undermine the purposes and principles of sentencing set out in s. 38. Put another way, s. 39(1)(d) is intended to describe the rare non-violent cases where applying the general rule against a custodial disposition would undermine the purpose of the YCJA.

• Exceptional cases are limited to the clearest of cases where a custodial disposition is obviously the only disposition that can be justified.

• One example of an exceptional case is a case where the circumstances are so shocking as to threaten widely-shared community values.

• Court adopts the following statements from other cases:
        • The offence that would trigger the use of custody under this subsection would be so exceptionally aggravated that custody was the only proportionate consequence that would hold the youth accountable through the imposition of just sanctions, thereby contributing to the long-term protection of the public.

       • Subsection (d) seeks to introduce a sense of proportionality in exceptional cases where the circumstances of the offence are so aggravating that they outweigh what otherwise would be relevant considerations, such as the offender’s background or other forms of disposition.

s. 39(2): Alternatives to Custody:
• (2) If any of paragraphs (1)(a) to (c) apply, a youth justice court shall not impose a custodial sentence under section 42 (youth sentences) unless the court has considered all alternatives to custody raised at the sentencing hearing that are reasonable in the circumstances, and determined that there is not a reasonable alternative, or combination of alternatives, that is in accordance with the purpose and principles set out in section 38.

s. 39(3): Factors:
• (3) In determining whether there is a reasonable alternative to custody, a youth justice court shall consider submissions relating to

• (a) the alternatives to custody that are available;

• (b) the likelihood that the young person will comply with a non- custodial sentence, taking into account his or her compliance with previous non-custodial sentences; and

• (c) the alternatives to custody that have been used in respect of young persons for similar offences committed in similar circumstances.

s. 39(4): Not just one chance:
• (4) The previous imposition of a particular non- custodial sentence on a young person does not preclude a youth justice court from imposing the same or any other non-custodial sentence for another offence.

s. 39(5): Not a social measure:
• (5) A youth justice court shall not use custody as a substitute for appropriate child protection, mental health or other social measures.

s. 39(6, 7): PSR needed:
(6) Before imposing a custodial sentence under section 42 (youth sentences), a youth justice court shall consider a pre-sentence report and any sentencing proposal made by the young person or his or her counsel. (see s. 40)

(7) A youth justice court may, with the consent of the prosecutor and the young person or his or her counsel, dispense with a pre-sentence report if the court is satisfied that the report is not necessary.

s. 39(8): early release not a factor:
(8) In determining the length of a youth sentence that includes a custodial portion, a youth justice court shall be guided by the purpose and principles set out in section 38, and shall not take into consideration the fact that the supervision portion of the sentence may not be served in custody and that the sentence may be reviewed by the court under section 94.

s. 41: conferences:
When a youth justice court finds a young person guilty of an offence, the court may convene or cause to be convened a conference under section 19 for recommendations to the court on an appropriate youth sentence.

s. 42(1): Considerations:
(1) A youth justice court shall, before imposing a youth sentence, consider any recommendations submitted under section 41, any pre-sentence report, any representations made by the parties to the proceedings or their counsel or agents and by the parents of the young person, and any other relevant information before the court.

s. 42(2): Available sanctions:
(2) When a youth justice court finds a young person guilty of an offence and is imposing a youth sentence, the court shall, subject to this section, impose any one of the following sanctions or any number of them that are not inconsistent with each other and, if the offence is first degree murder or second degree murder within the meaning of section 231 of the Criminal Code, the court shall impose a sanction set out in paragraph (q) or subparagraph (r)(ii) or (iii) and may impose any other of the sanctions set out in this subsection that the court considers appropriate:

s. 42(2): Available sanctions:
(a) reprimand the young person;

(b) by order direct that the young person be discharged absolutely, if the court considers it to be in the best interests of the young person and not contrary to the public interest;

(c) by order direct that the young person be discharged on any conditions that the court considers appropriate and may require the young person to report to and be supervised by the provincial director;

(d) impose on the young person a fine not exceeding $1,000 to be paid at the time and on the terms that the court may fix;

(e) order the young person to pay to any other person at the times and on the terms that the court may fix an amount by way of compensation for loss of or damage to property or for loss of income or support, or an amount for...special damages, for personal injury arising from the commission of the offence if the value is readily ascertainable...;

(f) order the young person to make restitution to any other person of any property obtained by the young person as a result of the commission of the offence within the time that the court may fix, if the property is owned by the other person or was, at the time of the offence, in his or her lawful possession;

(g) if property obtained as a result of the commission of the offence has been sold to an innocent purchaser, where restitution of the property to its owner or any other person has been made or ordered, order the young person to pay the purchaser, at the time and on the terms that the court may fix, an amount not exceeding the amount paid by the purchaser for the property;

s. 54: Fines and other payments:
(1) The youth justice court shall, in imposing a fine...or in making an order under paragraph 42(2)(e) or (g), have regard to the present and future means of the young person to pay.

(2) A young person on whom a fine is imposed...may discharge the fine or surcharge in whole or in part by earning credits for work performed in a program established for that purpose

• (a) by the lieutenant governor in council of the province in which the fine or surcharge was imposed; or

• (b) by the lieutenant governor in council of the province in which the young person resides...

(4) In considering whether to make an order under any of paragraphs 42(2)(e) to (h), the youth justice court may consider any representations made by the person who would be compensated or to whom restitution or payment would be made.

(5) If the youth justice court makes an order under any of paragraphs 42(2)(e) to (h), it shall cause notice of the terms of the order to be given to the person who is to be compensated or to whom restitution or payment is to be made.

(6) No order may be made under paragraph 42(2)(h) unless the youth justice court has secured the consent of the person to be compensated.

(7) No order may be made under paragraph 42(2)(h), (i) or (m) unless the youth justice court is satisfied that

• (a) the young person against whom the order is made is a suitable candidate for such an order; and

• (b) the order does not interfere with the normal hours of work or education of the young person.

s. 42(2): Available sanctions:
(h) subject to section 54, order the young person to compensate any person in kind or by way of personal services at the time and on the terms that the court may fix for any loss, damage or injury suffered by that person in respect of which an order may be made under paragraph (e) or (g);

(i) subject to section 54, order the young person to perform a community service at the time and on the terms that the court may fix, and to report to and be supervised by the provincial director or a person designated by the youth justice court;

s. 54(8): Personal or community service:
(8) No order may be made under paragraph 42(2) (h) or (i) to perform personal or community services unless those services can be completed in two hundred and forty hours or less and within twelve months after the date of the order.

s. 54(9): Community service: 
• (9) No order may be made under paragraph 42(2)

(i) unless

• (a) the community service to be performed is part of a program that is approved by the provincial director; or

• (b) the youth justice court is satisfied that the person or organization for whom the community service is to be performed has agreed to its performance.

(j) subject to section 51 (mandatory prohibition order), make any order of prohibition, seizure or forfeiture that may be imposed under any Act of Parliament or any regulation made under it if an accused is found guilty or convicted of that offence, other than an order under section 161 of the Criminal Code;

(k) place the young person on probation in accordance with sections 55 and 56 for a specified period not exceeding two years;

s. 55: Probation orders:
(1) The youth justice court shall prescribe, as conditions of an order made under paragraph 42(2) (k) or (l), that the young person

• (a) keep the peace and be of good behaviour; and

• (b) appear before the youth justice court when required by the court to do so.

(2) A youth justice court may prescribe, as conditions of an order made under paragraph 42(2) (k) or (l), that a young person do one or more of the following that the youth justice court considers appropriate in the circumstances:

• (a) report to and be supervised by the provincial director or a person designated by the youth justice court;

• (b) notify the clerk of the youth justice court, the provincial director or the youth worker assigned to the case of any change of address or any change in the young person’s place of employment, education or training;

• (c) remain within the territorial jurisdiction of one or more courts named in the order;

• (d) make reasonable efforts to obtain and maintain suitable employment;

• (e) attend school or any other place of learning, training or recreation that is appropriate, if the youth justice court is satisfied that a suitable program for the young person is available there;

• (f) reside with a parent, or any other adult that the youth justice court considers appropriate, who is willing to provide for the care and maintenance of the young person;

• (g) reside at a place that the provincial director may specify;

• (h) comply with any other conditions set out in the order that the youth justice court considers appropriate, including conditions for securing the young person’s good conduct and for preventing the young person from repeating the offence or committing other offences; and

• (i) not own, possess or have the control of any weapon, ammunition, prohibited ammunition, prohibited device or explosive substance, except as authorized by the order.

s. 57: Transfer of order:
• transfer to another jurisdiction may take place on application of ∆ or Crown

s. 42(2): programs:
ISSP (l): subject to subsection (3) (agreement of provincial director), order the young person into an intensive support and supervision program approved by the provincial director;

NRAC (m) subject to subsection (3) and section 54, order the young person to attend a non-residential [attendance centre] program approved by the provincial director, at the times and on the terms that the court may fix, for a maximum of two hundred and forty hours, over a period not exceeding six months;

s. 42(2)(n): custody and supervision:
(n) make a custody and supervision order with respect to the young person, ordering that a period be served in custody and that a second period - which is one half as long as the first - be served, subject to sections 97 (conditions to be included) and 98 (continuation of custody), under supervision in the community subject to conditions, the total of the periods not to exceed two years from the date of the coming into force of the order or, if the young person is found guilty of an offence for which the punishment provided by the Criminal Code or any other Act of Parliament is imprisonment for life, three years from the date of coming into force of the order;

s. 42(2)(n): Custody:
• Maximum 2 years custody and supervision 
• Custody is twice as long as supervision 
• Therefore 2/3 custody, 1/3 supervision

• If an adult could get life, then maximum 3 years (does not apply to presumptive offences such as murder, manslaughter, attempt murder and agg. sexual assault)

s. 83: Purpose of C&S order:

(1) The purpose of the youth custody and supervision system is to contribute to the protection of society by
• (a) carrying out sentences imposed by courts through the safe, fair and humane custody and supervision of young persons; and

• (b) assisting young persons to be rehabilitated and reintegrated into the community as law-abiding citizens, by providing effective programs to young persons in custody and while under supervision in the community.

(2) In addition to the principles set out in section 3, the following principles are to be used in achieving that purpose:

• (a) that the least restrictive measures consistent with the protection of the public, of personnel working with young persons and of young persons be used;

• (b) that young persons sentenced to custody retain the rights of other young persons, except the rights that are necessarily removed or restricted as a consequence of a sentence under this Act or another Act of Parliament;

• (c) that the youth custody and supervision system facilitate the involvement of the families of young persons and members of the public;

• (d) that custody and supervision decisions be made in a forthright, fair and timely manner, and that young persons have access to an effective review procedure; and

• (e) that placements of young persons where they are treated as adults not disadvantage them with respect to their eligibility for and conditions of release.

s. 84: Separate from adults:
• Subject to subsection 30(3) (pre-trial detention), paragraphs 76(1)(b) and (c) (placement in adult facilities with adult sentence) and sections 89 to 93 (placement in adult facilities with youth sentence), a young person who is committed to custody shall be held separate and apart from any adult who is detained or held in custody.

s. 85: Levels of custody:
(1) In the youth custody and supervision system in each province there must be at least two levels of custody for young persons distinguished by the degree of restraint of the young persons in them.

(3) The provincial director shall, when a young person is committed to custody under paragraph 42(2)(n), (o), (q) or (r) or an order is made under subsection 98(3), paragraph 103(2)(b), subsection 104(1) or paragraph 109(2)(b), determine the level of custody appropriate for the young person, after having taken into account the factors set out in subsection (5).

￼

s. 85(5): Factors considered:
(5) The factors referred to in subsection (3)...are:
(a) that the appropriate level of custody for the young person is the one that is the least restrictive to the young person, having regard to

• (i) the seriousness of the offence in respect of which the young person was committed to custody and the circumstances in which that offence was committed,

• (ii) the needs and circumstances of the young person, including proximity to family, school, employment and support services,

• (iii) the safety of other young persons in custody, and • (iv) the interests of society;

(b) that the level of custody should allow for the best possible match of programs to the young person’s needs and behaviour, having regard to the findings of any assessment in respect of the young person; and

(c) the likelihood of escape.

Sections 87 and 88: Review:
• Review Board or Judge may review any decision about the level of custody

s. 89: over the age of 20:
(1) When a young person is twenty years old or older at the time the youth sentence is imposed on him or her under paragraph 42(2)(n), (o), (q) or (r), the young person SHALL, despite section 85, be committed to a provincial correctional facility for adults to serve the youth sentence.

s. 89: penitentiary:
(2) If a young person is serving a youth sentence in a provincial correctional facility for adults, the youth justice court may, on application of the provincial director at any time after the young person begins to serve a portion of the youth sentence in a provincial correctional facility for adults... authorize the provincial director to direct that the young person serve the remainder of the youth sentence in a penitentiary if the court considers it to be in the best interests of the young person or in the public interest and if, at the time of the application, that remainder is two years or more.

s. 89: Parole etc.:
(3) If a young person is serving a youth sentence in a provincial correctional facility for adults or a penitentiary, the Prisons and Reformatories Act and the Corrections and Conditional Release Act, and any other statute, regulation or rule applicable in respect of prisoners or offenders within the meaning of those Acts, statutes, regulations and rules, apply in respect of the young person except to the extent that they conflict with Part 6 (publication, records and information) of this Act, which Part continues to apply to the young person.

s. 92, 93: ∆ turns 18 or 20:
• Same rules as above, but where the youth turns 18 while serving a sentence judge MAY order transfer; if youth turns 20 while serving sentence, judge SHALL order transfer

s. 94: annual review:
(1) When a young person is committed to custody pursuant to a youth sentence under paragraph 42(2)(n), (o), (q) or (r) for a period exceeding one year, the provincial director of the province in which the young person is held in custody shall cause the young person to be brought before the youth justice court without delay at the end of one year from the date of the most recent youth sentence imposed in respect of the offence - and at the end of every subsequent year from that date - and the youth justice court shall review the youth sentence.

s. 94(3): optional review:

(3) [Optional review may occur...]
• (a) when the youth sentence is for a period not exceeding one year, once at any time after the expiry of the greater of

• (i) thirty days after the date of the youth sentence imposed under subsection 42(2) in respect of the offence, and

• (ii) one third of the period of the youth sentence imposed under subsection 42(2) in respect of the offence; and

• (b) when the youth sentence is for a period exceeding one year, at any time after six months after the date of the most recent youth sentence imposed in respect of the offence.

(4) The young person may be brought before the youth justice court at any other time, with leave of the youth justice court judge.

s. 94(6): grounds for review:
(6) A youth sentence imposed in respect of a young person may be reviewed under subsection (5)

• (a) on the ground that the young person has made sufficient progress to justify a change in the youth sentence;

• (b) on the ground that the circumstances that led to the youth sentence have changed materially;

• (c) on the ground that new services or programs are available that were not available at the time of the youth sentence;

• (d) on the ground that the opportunities for rehabilitation are now greater in the community; or

• (e) on any other ground that the youth justice court considers appropriate.

s. 94(19): possible results:
(19) When a youth justice court reviews under this section a youth sentence imposed in respect of a young person, it may, after giving the young person, a parent of the young person, the Attorney General and the provincial director an opportunity to be heard, having regard to the needs of the young person and the interests of society,

• (a) confirm the youth sentence;

• (b) release the young person from custody and place the young person under conditional supervision in accordance with the procedure set out in section 105, with any modifications that the circumstances require, for a period not exceeding the remainder of the youth sentence that the young person is then serving; or

• (c) if the provincial director so recommends, convert a youth sentence under paragraph 42(2)(r) to a youth sentence under paragraph 42(2)(q) if the offence was murder or to a youth sentence under paragraph 42(2)(n) or (o), as the case may be, if the offence was an offence other than murder.

s. 97: conditions of supervision order:
s. 98: continued detention:

(3) The youth justice court may, after giving both parties and a parent of the young person an opportunity to be heard, order that a young person remain in custody for a period not exceeding the remainder of the youth sentence, if it is satisfied that there are reasonable grounds to believe that
• (a) the young person is likely to commit a serious violent offence before the expiry of the youth sentence he or she is then serving; and

• (b) the conditions that would be imposed on the young person if he or she were to serve a portion of the youth sentence in the community would not be adequate to prevent the commission of the offence.

s. 98: factors:
(4) For the purpose of determining an application under subsection (1), the youth justice court shall take into consideration any factor that is relevant to the case of the young person, including

• (a) evidence of a pattern of persistent violent behaviour and, in particular,

 (i) the number of offences committed by the young person that caused physical or psychological harm to any other person,

(ii) the young person’s difficulties in controlling violent impulses to the point of endangering the safety of any other person,

(iii) the use of weapons in the commission of any offence,

(iv) explicit threats of violence,

(v) behaviour of a brutal nature associated with the commission of any offence, and

(vi) a substantial degree of indifference on the part of the young person as to the reasonably foreseeable consequences, to other persons, of the young person’s behaviour;

• (b) psychiatric or psychological evidence that a physical or mental illness or disorder of the young person is of such a nature that the young person is likely to commit, before the expiry of the youth sentence the young person is then serving, a serious violent offence;

• (c) reliable information that satisfies the youth justice court that the young person is planning to commit, before the expiry of the youth sentence the young person is then serving, a serious violent offence;

• (d) the availability of supervision programs in the community that would offer adequate protection to the public from the risk that the young person might otherwise present until the expiry of the youth sentence the young person is then serving;

• (e) whether the young person is more likely to reoffend if he or she serves his or her youth sentence entirely in custody without the benefits of serving a portion of the youth sentence in the community under supervision; and

• (f) evidence of a pattern of committing violent offences while he or she was serving a portion of a youth sentence in the community under supervision.

s. 102: Breach:
(1) If the provincial director has reasonable grounds to believe that a young person has breached or is about to breach a condition to which he or she is subject under section 97 (conditions to be included in custody and supervision orders), the provincial director may, in writing,

(a) permit the young person to continue to serve a portion of his or her youth sentence in the community, on the same or different conditions; or

(b) if satisfied that the breach is a serious one that increases the risk to public safety, order that the young person be remanded to any youth custody facility that the provincial director considers appropriate until a review is conducted.
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The Predecessor Legislation:

• The Young Offender’s Act (YOA)

• Governed the prosecution of youths from 1984 until the YCJA was implemented in 2002.

• The YOA established the national age of criminal responsibility at 12 years old.
• YOA established that youths could only be prosecuted if they broke a law.

• Previously, youths could be prosecuted on the grounds that it was in their “best interests.”

Problems with the Y.O.A:
•  The YOA was criticized by some for not being tough enough on youth crime.

The Catalyst for Change:
• The demands for change from the Canadian public mounted in 1999 in response to a high profile case.
• Then-15-year-old Johnathan Wamback was beaten and nearly murdered in Newmarket, Ontario.

• The perpetrators were a group of teenagers.

The Jonathan Wamback Case:
• June 29th 1999, JW walking home through a park.

• He stopped to use the public washroom at the park.

• A group of teens attacked him. He was able to flee.

• The teens pursued him in their car.

• JW tried to hide between two houses.

• His attackers found him.

• They knocked him down, kicked him repeatedly.

• JW was left with a fractured skull and permanent brain damage.

• JW continues to undergo treatment.
• The youth that attacked JW were 16 and 17.

• They were well educated and from an affluent area.

• They were arrested 48 hours after the crime, and released on bail. Both were found guilty of aggravated assault.

• They each spent 1 year in secure custody.

Time for Change:
• The Government decided to overhaul the youth justice system.

• Anne McLellan, then Minister of Justice and AG of Canada, introduced the new Youth Criminal Justice Act (YCJA) in February of 2002.

The Youth Criminal Justice Act:
•  “Most had lost confidence in the Young Offenders Act. The system did not seem to be working very well, with increasing numbers of young people in jail for relatively minor offences.”

• McLellan argued that calls for tougher sentences for young offenders were a “simplistic answer to a complex problem.”

• She argued that “throwing children or teenagers who break the law into prisons designed for adults makes no sense.”

• The YCJA grew criticism from the opposition party for being too easy on youth.

The Dawn of A New Era:
• One of the problems with the YOA had been the lack of clarity in the fundamental principles of the legislation.
• The YCJA sought to rectify this: the legislation includes both a preamble and a declaration of principles.

The Preamble to the YCJA:
• Communities should work in partnership with others to prevent youth crime by addressing its underlying causes.

• The youth justice system should take account of the interests of victims and ensure accountability through meaningful consequences and rehabilitation and reintegration.

• The youth justice system should reduce the over- reliance on incarceration.

The Principles of the YCJA:
• The social welfare problems of a young person should not result in longer penalties or pre-trial detention.

• Some irony in this: many young people who enter custody under the YCJA end up thriving in a custodial setting.

Amendments to the YCJA:
• October 23rd 2012 – Recent Changes (Bill C-10)

• The YCJA saw some important changes.

• These amendments are part of The Safe Streets and Communities Act.

• The protection of society will be highlighted as a fundamental principle of the YCJA.

• Deterrence and Denunciation are principles to be considered on sentence.

• Pattern of criminal activity under s.39(1) C – Custody Gateway now includes EJS.

What Happens When The Police Charge A Young Person?:
• Police decide on the charge to lay. They may do so when they have reasonable and probable grounds.

• The police decide on the form of release for the youth.

• The police put together a brief of materials that contains all of the evidence.

• The file comes to the Youth Team Lead for screening.

• The youth makes their first appearance in the youth remand court.

The Role of the Youth Team Lead:
• The Youth Team Lead is an Assistant Crown Attorney.

• The Youth Lead screens the file as soon as it arrives at the Crown’s office.

• The file consists of the case the police have built against the youth.

• The file is disclosed to defence counsel typically at the first court appearance.

• The Youth Team Lead screens a file as soon as it arrives and before the first court appearance.

• No criminal matter can proceed unless there is a reasonable prospect of conviction and it is in the public interest to proceed.

• If there is no reasonable prospect of conviction, the Crown must withdraw the charge.

• These are the two standards that every Crown is guided by within the province of Ontario.

Reviewing a Youth File:
• The Youth Lead reviews the file and determines that the two standards have been met – the prosecution can proceed.

• The initial review also involves a consideration of whether extrajudicial sanctions (EJS) are appropriate.

• Unlike other extrajudicial measures, EJS can only be used if the young person accepts responsibility for the offence.

Extrajudicial Sanctions – The Criteria:
• The Crown must consider the use of EJS in “class one” offences – property offences, thefts, mischief.

• The Crown has discretion to consider EJS for other types of offences, but there are limits on this discretion.

• Crown Policy directs that EJS will never be appropriate for certain offences such as aggravated assault, sexual assault, 
Extrajudicial Sanctions – Process:
• Only if the Crown agrees that EJS is appropriate can the process begin.

• Defence counsel fills out an EJS application.

• The youth signs the EJS form and accepts responsibility for the offence.

• The Crown then stays the charge or keeps it alive and adjourns the matter for 3 months.

• In Ottawa, all referrals to EJS are to the Boys and Girls Club.

• Once the form has been processed, the youth receives a letter from the Boys and Girls Club.

• The youth and their parents (or guardian) then attend an intake session where goals are established.

• Time for completion of the program is usually 3 months.

• Goals depend on the nature of the offence.

• The assigned worker sends me a progress report once the youth has been referred.

• The assigned worker sends a final report once they have closed their file.

• What happens if the young person does not complete EJS?

Failing to Complete EJS:
• It is up to the Crown to decide what to do if the young person fails to complete EJS.

• There are generally 3 options:

1. Re-Summons the young person back to court and have them dealt with in the criminal justice system.

2. Consider having the young person complete another form of diversion (never works).

3. Take no further action.

Examples Involving EJS:
What would you do if you were the Crown considering these files?

Example #1 – Theft Over $5000:
• Two youths (both 16) are charged with stealing $7500 worth of computers from the school that they attended.

• The Crown’s case is strong: an eye witness who knows the youth sees them fleeing the school in a gold Nissan with the computers.

• The police stop the Gold Nissan and see the computers in plain view.

• Each youth has been warned twice in the past concerning theft.

• Neither youth has a criminal record. Each has a supportive family.

• Defence counsel wants EJS – do you agree to EJS? Why vs. Why not?

• Each youth was offered EJS. The plan was for them to write a letter of apology to the school and volunteer at the Salvation Army for 40 hours.

• Neither completed any of the hours and both accumulated new and much more serious criminal charges following the referral [weapons/drugs].

As the Crown, what do you once you receive the final report indicating that neither young person completed any of the required hours?

• Is this a case that should be dealt with in the traditional criminal justice system?

• What factors would you consider in making this decision?

Example #2 – Mischief to Property:
• A father has noticed his 15 year old becoming increasingly difficult at home.

• One day, he imposes a punishment of no television and the youth punches a whole in the wall.

• Concerned for his safety, the father phones 911.

• The police charge the youth with mischief to property. He has 3 prior warnings for similar conduct.

• The youth is referred to EJS and completes 3 of his 4 goals.

• Dad reports that following EJS, the son is doing much better at home and in school.

The Collaborative Justice Program:
• CJP operates out of the courthouse. It is based on principles of restorative justice.

• It can involve bringing the offender and victim together.

• It also requires the consent of the Crown.

• Example of youth involved in CJP.

• Young person charged with multiple counts of mischief – in relation to graffiti on walls of a privately owned business.

Youth Mental Health Court:
• More cases involving young people with mental health issues.

• Recognition that the traditional stream is not appropriate for them.

• Ottawa has a dedicated youth mental health court with an on-site psychiatrist and youth mental health worker.

• Recent example involving youth sending emails.

Matters That Stay In The System:

• Most diversion for youth occurs pre-charge.

• That leaves the majority of cases (post- charge) in the traditional system.

• There are two routes: either the matter will resolve by way of a guilty plea or the matter will get set down for trial.

• In custody accused are given priority for the earliest possible trial dates.

Trends In Youth Files:
• Gang related activity including swarmings for expensive items such as cell phones and IPODS.

• Personal robberies with excessive violence (stabbings) for smaller items such as baseball hats.

• Bullying – huge problem in school and outside of school. Facebook has created a whole new medium for which bullying can take place.

• Child Pornography – Two youth within the past year charged with possession and distribution.

• Domestic Violence – Both males and females as the perpetrators.

Sexting:
• OPS reporting growing number of parents reporting concerns about their children exchanging naked photographs of themselves while in a ‘relationship’.

• The relationship then fails and the image remains forever.

• The recipient often distributes the image – it may have been intended for personal use.

• Impact on victims can be horrendous.

• What charging provisions would/should the police consider in this example?

Swarmings and Robberies:
• Perhaps the most common offence is a group swarming of one individual for an item such as an I- Phone.

• Tremendous difficulty with prosecuting these types of offences – can be difficult to prove the identity of the person involved.

• These types of crimes can lead to devastating consequences.

Swarmings and Robberies:
• Challenging both for the police in the Investigation Stage in terms of securing the co-operation of civilian witnesses.

• Sometimes there is the belief that if a person co-operates with the police, they will be considered a “rat” or will become a target themselves.

• Challenging for the Crown interms of witness co-operation in court.

• Clear evidence that older adults recruit younger people to commit crimes at their behest.

Bullying:
• Historically, bullying was seen as a very private matter that kids had to endure. It was almost viewed as a rite of passage.

• The consequences have been highlighted recently.

• Technology has changed the way kids experience bullying.

• Schools no longer treat it as a private matter.
Murder of Reena Virk:
• This is the leading case which highlighted the issue of bullying among youth.

• Virk lived in British Columbia.

• She was swarmed by 8 teenagers (seven females, one male).

• Virk came from a large family that had emigrated from India.

• She was taunted by a group of girls starting at age 14.

• November 14th 1997: Reena was invited to a “party” by a “friend”.

• While near a bridge, one girl put her cigarette out on Virk’s head. The others hit, punched, and kicked her.

• Virk walked away but was followed by two members of the group (K.E. and W.G.). These two forced her head under water until she died.

• 8 days later, police located her body and rumours about who committed the crime surfaced at her school.

• The cause of death was drowning but the autopsy revealed massive head injury. She was found with multiple cigarette burns to her body.

• W.G. convicted of 2nd degree murder and sentenced to life. He was 16 at the time of the murder so he was eligible for parole after serving 7 years. He was paroled in June of 2010.

• K.E. was 15 at the time. She was tried 3 times. At her 3rd

trial, she was convicted of 2nd degree murder and given an automatic life sentence. This conviction was confirmed by the S.C.C.

Further Reading on The Virk Case

See: Under The Bridge by Rebecca Godfrey which followed the case in detail including outlining the history of Reena Virk, and the outcomes at trial.

Prosecuting Youth Cases:
What happens once a trial date is set?

Crown and Police Relationship:
• Police are responsible for the Investigation stage.

• Hallmark of the relationship is “mutual independence.”

• Relationship changes depending on stage of the case.

• At trial, Crown’s rely on the assistance of the Investigating Officer.

Special Obligations With Youth:
• The police have ‘additional’ obligations when dealing with young persons from the arrest to the taking of statements.

• Police officers are responsible for taking statements from young witnesses and young accused persons.

• See Sections 146 and 147 of the Y.C.J.A. and R. v. L.T.H. [2008] 2 S.C.R. 739.

Challenges In Youth Prosecutions:
• Young people testify differently than adult witnesses.

• The Code recognizes and there are numerous provisions that address this reality.

• Youth require additional preparation before they give evidence.

• Youth might be subject to different pressures when they are called as witnesses in a case involving a youthful accused.

Young Witnesses:
• Courtrooms that are ‘child friendly’ designed so that the young witness can give their evidence via CCTV.

• Section 715.1(1) – Video-Recorded Evidence

• Section 486.1 (1) – Support Person

• Section 486.2(1) – Testify Outside of the Courtroom

• Section 16.1 (1) – Canada Evidence Act

• Witnesses under 14 presumed to have the capacity to testify.

LECTURE 9: 
Guest: Judge

- Notice must always be given to parents when youth has been charged 

- 
 “Presumptive offences”: s. 2(1) definition: 2 categories:

· (o) in the case of an offence set out in subparagraph (a)(ii), (iii) or (iv) of the definition “presumptive offence” in subsection 2(1), make a custody and supervision order in respect of the young person for a specified period not exceeding three years from the date of committal that orders the young person to be committed into a continuous period of custody for the first portion of the sentence and, subject to subsection 104(1) (continuation of custody), to serve the remainder of the sentence under conditional supervision in the community in accordance with section 105;

1st category: s. 2(1)(a)

1.
14 years old or more, and

2.
murder, attempt murder, manslaughter or aggravated sexual assault

2nd category: s. 2(1)(b)

1.
14 years old or more, and

2.
serious violent offence, and
3.
adult charged with same offence could get 2 yrs+, and
4.
at least 2 previous convictions for serious violent offences

· “serious violent offence” defined in s. 2(1)
· see R. v. C.D.; R. v. C.D.K. (supra)
· S. 42(2)(n): general: 2 yrs C&S, or 3 yrs if max life for adult

· S. 42(2)(o): presumptive offences other than murder, as defined in (a) of the definition of “presumptive offence”: 3 yrs

Custody and supervision, s. 42(2)(n) ff:

s.429: Multiple sentences:

· (15) …if more than one youth sentence is imposed under this section in respect of a young person with respect to different offences, the continuous combined duration of those youth sentences shall not exceed three years, except if one of the offences is first degree murder or second degree murder within the meaning of section 231 of the Criminal Code...
s.429: Subsequent Sentences:

· (16) If a youth sentence is imposed in respect of an offence committed by a young person after the commencement of, but before the completion of, any youth sentences imposed on the young person…

· (b) the sentence may be served consecutively to the sentences imposed in respect of the previous offences; and

· (c) the combined duration of all the sentences may exceed three years…

Murder:
· s. 42(2)(q): 1st and 2nd degree murder: 10 yrs (6&4) and 7 yrs (4&3); the custodial portions are maxima, not fixed (possible to get 1 day open custody for murder)
· (i) in the case of first degree murder, ten years comprised of
· (a) a committal to custody, to be served continuously, for a period that must not, subject to subsection 104(1) (continuation of custody), exceed six years from the date of committal, and
· (b) a placement under conditional supervision to be served in the community in accordance with section 105, and
· (ii) in the case of second degree murder, seven years comprised of
· (a) a committal to custody, to be served continuously, for a period that must not, subject to subsection 104(1) (continuation of custody), exceed four years from the date of committal, and
· (b) a placement under conditional supervision to be served in the community in accordance with section 105;
s. 42(2)(o): presumptive offences:

· Applies to manslaughter, attempt murder, Agg. Sexual assault
· (o) in the case of an offence set out in subparagraph (a)(ii), (iii) or (iv) of the definition “presumptive offence” in subsection 2(1), make a custody and supervision order in respect of the young person for a specified period not exceeding three years from the date of committal that orders the young person to be committed into a continuous period of custody for the first portion of the sentence and, subject to subsection 104(1) (continuation of custody), to serve the remainder of the sentence under conditional supervision in the community…
s. 47: continuous vs. intermittent:

· (1) Subject to subsections (2) and (3), a young person who is sentenced under paragraph 42(2)(n) is deemed to be committed to continuous custody for the custodial portion of the sentence.
· (2) If the sentence does not exceed ninety days, the youth justice court may order that the custodial portion of the sentence be served intermittently if it is consistent with the purpose and principles set out in section 38. 
s. 42(2)(p): Deferred custody and supervision:

· (p) subject to subsection (5), make a deferred custody and supervision order that is for a specified period not exceeding six months, subject to the conditions set out in subsection 105(2), and to any conditions set out in subsection 105(3) that the court considers appropriate;
· (5) The court may make a deferred custody and supervision order under paragraph (2)(p) if
· (a) the young person is found guilty of an offence that is not a serious violent offence; and
· (b) it is consistent with the purpose and principles set out in section 38 and the restrictions on custody set out in section 39

Level of custody:
· s. 85: levels of custody (secure/closed, and open): judge chooses

Credit for time served:
· s. 38: factors to be considered when imposing sentence, including time spent in custody awaiting sentencing: see R. v. Thomas B. (2006, OCA): credit at 1.5:1

Intermittent sentence:
· s. 47: custody is deemed to be continuous unless judge orders intermittent; judge cannot order intermittent custody unless Crown provides proof that there is a suitable place where the order can be enforced

“Serious violent offence”:
•  “serious violent offence” is defined in s. 2(1) YCJA: “causes or attempts to cause serious bodily harm” (does not include threats: R. v. C.D.; R. v. C.D.K. (2005, SCC)
•   in order to qualify as a “serious violent offence”, the Crown must apply for such a designation (after conviction and before sentence) and the judge must make a determination, pursuant to s. 42(9), that the offence is a “serious violent offence”

Deferred custody and supervision, s. 42(2)(p)

• max. 6 months (can be followed by probation)

• s. 42(5): not a serious violent offence, and is consistent with the purposes and principles of the YCJA
R. v. J.S.M. (2005, BCCA)
∆ convicted of a serious violent offence (Aggravated Assault, 2 counts Assault with a Weapon, Assault Bodily Harm, Possession of a Weapon (a board)

Issue: 
Is the combination of s. 42(2)(p) and 42(5)(a) constitutionally valid?

Held:
Yes

Result is that deferred custody is not available for serious violent offences – it’s “all or nothing” (either probation or custody)

s. 51: Mandatory prohibition:
· (1) Despite section 42 (youth sentences), when a young person is found guilty of an offence referred to in any of paragraphs 109(1)(a) to (d) of the Criminal Code, the youth justice court shall, in addition to imposing a sentence under section 42 (youth sentences), make an order prohibiting the young person from possessing any firearm, cross-bow, prohibited weapon, restricted weapon, prohibited device, ammunition, prohibited ammunition or explosive substance during the period specified in the order as determined in accordance with subsection 
· Duration of prohibition order:
· (2) An order made under subsection (1) begins on the day on which the order is made and ends not earlier than two years after the young person has completed the custodial portion of the sentence or, if the young person is not subject to custody, after the time the young person is found guilty of the offence.
R. v. B. (D.) (May 16, 2008, SCC):

“Onus provisions”
· Ss. 62, 63, 64(1), 64(5), 70, 72(1), 72(2), 73(1)
“Privacy provisions”
· Ss. 75, 110(2)
· Fundamental justice:
· Is there a deprivation of life, liberty and/or security of the person?
· If so, does the deprivation accord with the principles of fundamental justice?
What principle of fundamental justice is at issue here?
· 41     What the onus provisions do engage, in my view, is what flows from why we have a separate legal and sentencing regime for young people, namely that because of their age, young people have heightened vulnerability, less maturity and a reduced capacity for moral judgment. This entitles them to a presumption of diminished moral blameworthiness or culpability. This presumption is the principle at issue here and it is a presumption that has resulted in the entire youth sentencing scheme, with its unique approach to punishment.

· 45     These considerations reveal that the approach to the sentencing of young persons is animated by the principle that there is a presumption of diminished moral culpability to which they are entitled. Like all presumptions, it is rebuttable. Under the presumptive offences sentencing scheme, it is the young person himself or herself who is required to prove that the presumption should not be rebutted, rather than the Crown who is required to show why it should be. 

· 45     …The constitutional implications of this reversal of the onus create the legal knot we are asked to untie. To do so, we must first determine whether the principle of a presumption of diminished culpability is one of fundamental justice within the meaning of s. 7 of the Charter.

Bill C-10:

· s. 175: Repeals the presumption (no more presumptive offences)

· s. 167(2) redefines “serious violent offence” as

· murder

· attempt murder

· manslaughter

· aggravated sexual assault

· i.e., what are now considered Category 1 presumptive offences

WATCH LECTURE 9 and 10 FOR GUEST 

LECTURE 10: Hal Grossner 

Probation officer intervention: 

–
When found quality – pre-sentence 

–
Attitudes – anger management problem? How’s he doing in school?

–
Make recommendations on what to do with young person, what can we do to keep the youth out of jail?

–
 Custody is not punitive – it’s a rehabilitive measure  

-
Also called case manager – ex person gets 12 months probation 

-
Risk Assessment tool (measures General –not specific- recidivism(relapse into crime))  recreated my some guy at Carleton 

-
First goal is relationship building – relationship based on trust 

-
Want to know everything about the kid, behaviour, attitudes and values toward crime

-
Cost- benefits analysis (why is youth doing this) – tell me what the advantages, and disadvantages. 

-
Who are their friends? 

-
Substance abuse is very important as well 

-
Always a level of minimization 

-
Sub use, sub misuse, sub abuse, sub dependence

-
They come out feeling like victims – turns perpetrators into victims 

-
Build a case management plan with youth (after assessment), develop goals(3 or max 4 goals), 

o
If you score in high or moderate in something, you spend more time on that and make sure its dealt with to prevent future crime 

-
You have to find out what the youth understood from the court experience 

-
Baby steps!! Let the youth experience success, ex. Goes to school once a week, ask him to go twice, he achieves a goal. 

S.M.A.R.T:

Specific

Measurable

Attainable 

Result oriented 

Timely 

CMP is a continuous process –things change, their lives are usually unstable, make sure your plan is realistic 

-
You want to know as much about kid as possible – family, friends, school, beliefs 

-
What client tells you is important, what they don’t tell you is 10 times more important 

· Quebec handles probation different, they don’t have open custody, 
· Our court orders are very specific, theirs arent, they use a lot of non reporting orders, don’t have to report to probation officer. 

· Probation officers supervise around 25 youth at one time, case load is going down 

LECTURE 11: Guest speakers: Jessica Race (JHC - NRAC) & Gord Boyd (YSB - William Hay)
Non-Residential Attendance Centre: Jessica Race

Who we are:

· The Ottawa NRAC program was created in March 2005 as a non-custodial sentencing option as identified in the Youth Criminal Justice Act (YCJA).

· The NRAC program is a continued plan from the Youth Justice Division of the Ministry of Children and Youth Services to decrease reliance on custody and further intensive community-based interventions

· All programs have been designed to assist youth in avoiding future involvement in the justice system.

The NRAC program is guided by values from JHS and MCYS standards:
· We value the effectiveness of alternative to custody programs, and when possible keeping youth in their own communities to receive services. 

· We value least intrusive measures while holding youth accountable to their choices and actions.

· We value the potential and the possibility for change in every youth, and believe that youth can choose to live lawfully and successfully, provided with the requisite information, skills, motivation, opportunity and support. 

· We value education, training and experience in our staff, individually and collectively, that they are equipped and committed to assessing and providing opportunities for youths’ learning and reinforcement for change. 

· We value this program as an effective intervention with justice-involved youth, and are committed to evidence-based practices in its delivery and to research to determine and demonstrate its impact on future offending. 

Our Goals:

· Reduce offending behaviour by targeting specific risk areas as identified through the assessment process

· YASI  - Youth Assessment Screening Instrument

· Develop an individualized intervention plan that targets the areas that place the youth at risk for further involvement in the criminal justice system.

· Risk / Need / Responsivity Principle

· Provide intensive counselling and programming specific to the identified risk areas

Where we are:

· Two locations in Ottawa

· Central: 282 Montreal Rd (Vanier)

· St. John Bosco Achievement Centre

· West: 415 Hazeldean Road (Kanata)

· Community Employment Resource Centre 

Our Clients: 

· The program is intended for moderate to high risk youth who require intervention in multiple crim inogenic need areas.

· Probation services completes the referral and submits to the NRAC site where a counsellor follows up with a youth

· Eligible clients include justice-involved youth, between 12 and 18 years of age, who receive a specific NRAC condition on a:

· Conditional Discharge,
· Deferred Custody Order,
· Probation Order,
or

· Must satisfy a general or specific condition to attend counselling as directed by their probation officer
Our Process:

· Youth are assigned a counsellor who works with them throughout their involvement in the program (Referral, Approval, Assignment, Review)

· At intake, counsellors complete a thorough assessment of the youth’s criminogenic risk factors. (YASI, Static, Dynamic, Protective)

· In collaboration with Probation Case Managers specific target areas are selected for intervention. (Most bang for the buck)

· Youth attend for individual and group counselling in only the identified areas that put them most at risk to re-offend. (Level of service, Risk level)

Program Involvement: 

· As per the YCJA 42.2 (m), youth may be involved in the program for up to 6 months or a maximum of 240 hours

· Youth attend the program an average of 1 – 4 times a week 

· Youth are only involved in programs that target the areas placing them at risk for further involvement in the justice system.

· Average involvement is 3 programs with attendance 2 times per week.

NRAC Client Profile:

· 18 year old client – referred to NRAC; on strict house arrest conditions

· Met him in the community to gain information about his life to complete YASI

· Once assessment was complete, program goals were set

· Met with client to prepare him to complete his first group – FOI - Successful

· Had 2 weeks off between groups - worked individually on putting his resume together

· Prepared him to complete his second group – ABCs

· Had an outstanding court matter – believed he would be sentenced to custody 

· NRAC provided a positive letter, outlining all his successes with the program to date

· Client sentenced to deferred custody for 6 months and 2 years probation

· Continued to complete programming until all his program goals were accomplished

· Remained on probation; work full time; possibility of returning to court for a review

Our Program & Services:

· Individual and group programs utilizing established gender-responsive and evidence-based practices

· Male and Female programming is separate

· Nutritious meals during group and individual programming

· NRAC interventions target:



Anti-Violence/ Anger Control 

Victim Awareness



Substance Use



Parenting



Cognitive and Social Skills

Pro-Criminal Thinking




Independent Living Skills

Pro-Criminal Peers/Relationships

· Other Services



- Access to the Saint John Bosco Achievement Centre (JBAC)



- Access to trained employment counsellors (CERC)



- Independent Living Resources



- Housing Supports (A Different Street & Summerville Supportive Housing)

Male Programming:

· Friends and Other Influences (8 sessions) 

· Participants are provided with exercises that challenge them to take a critical look at the people, places, and things in their life and determine the impact each has on their decisions

· ABCs of Risky Thinking (8 sessions)

· Participants complete exercises and group discussions focusing on understanding the role that attitudes, values, and beliefs play in their behaviours. 

· Alternatives to Aggression (8 sessions)

· Participants are assisted in learning the roots and cycles of male violence, as well as skill training to manage emotions that can lead to aggression 

· Drug and Alcohol Awareness (8 sessions)

· Participants are educated  on the harmful effects of drugs and alcohol while exploring strategies to decrease substance use. 

· Social and Other Skills (8 sessions)

· Participants learn cognitive and social skills to support effective problem-solving, assertiveness, coping strategies, goal setting

· Being T.H.E.R.E. (8 sessions)

· Anti-violence program specific to relationships

Female Programming:

A gender-responsive intervention program designed to assist participants to mobilize and develop personal


& social resources that mediate the impact of risk for future criminal behaviour. 


Module 1: Orientation (1 session)


   Provide a safe and comfortable environment. Focus on strengths and identify challenges across personal, family, community and vocational domains. Develop personal goals


Module 2: Listening and Being Heard (5 sessions)



Provide participants with effective communication skills to support them in initiating and maintaining healthy relationships


Module 3: Building Healthy Relationships (5 sessions)



Participants define a healthy relationship and explore connections with others within various contexts


Module 4: Expressing Emotions (5 sessions)



To demonstrate the important role emotions play in girls’ survival and overall well-being, and provide cognitive-behavioural strategies to assist girls in expressing and celebrating their emotions


Module 5: Making Connections (5 sessions)



To develop formal and informal supports in family, school and community contexts, including assistance for family needs, awareness of educational and vocational opportunities, and connection to community through active involvement


Module 6: Making Healthy Choices (5 sessions)



To understand how cultural messages and media influence perspectives on self, others and the world, and to build personal resources for prevention of physical and emotional health problems related to substance use, sexual activity and body image


Module 7: My Transitions (1 session)



To prepare participants to transition into the community, or to deal more effectively with community supervision


Guest Lecture:

· Gord Boyd
· gboyd@ysb.on.ca
· Director, Youth Justice Services

· Youth Service Bureau Ottawa

· William E. Hay Centre

Youth Services Bureau of Ottawa
William E. Hay Centre:

• A 40 bed residential facility servicing male young offenders aged 12 – 17 in secure detention (pre-trial) and secure custody  (post-trial sentence)

• Five 8 bed units are attached and serve the secure detention/custody males youth aged 12-17

• One separate 8 bed Unit that can be used for special needs youth, separating youth in certain situations, separating sexual offenders, etc

Sherwood Detention & Custody:
· 8 Bed Open Detention & Open Custody Facility

·  Structured Program for Males age 12 to 18 in Conflict with the Law 

· On-Site Educational Program provided by McHugh School in the Ottawa Catholic School Board

· Life skills and Social Skills Programming

· Recreation Programming

· Work Program

· Reintegration Counseling

Sherwood and the Hay
Programs:
· Both facilities have a behaviour management privilege level system, which is an incentive program that rewards youth for appropriate pro-social behaviour. 

· The units provide classrooms on site for the education of the youth by a teacher

· A structured life skills program is delivered on a daily basis, which helps develop practical skills and knowledge base needed in everyday life. The program consists of a series of modules developed to meet both individual and group needs in the areas of substance abuse, peer pressure, family relations, distorted thinking, anger management, attitudes and beliefs, and arts and social skills.

Services:
· Substance Abuse Assessments provided by the Summit Centre

· IPA Instrumental Peer Aggression Program

· Medical Services provided by 2 On-Call Nurse Practitioners and 2 Physicians

· Mental Health consultation and medication review provided through partnership with the Royal Ottawa Hospital

At A Glance:
Structured Youth Justice Program:
Level Percentage and Privilege System:
· Orientation, Basic, Standard, Honours and Achievement Level

· Off Program/Special Program is for youth who need to take a break from the group, program and structure for total non-compliance

· Earn Percentages Daily that move the youth through the Privilege System

Life Discovery Goals - Sherwood
· Weekly goals that youth must work on parallel to achieving their Daily Percentages in order to move through the Level System

· The Goals are reviewed on a weekly basis with the youth’s Prime Worker
· Goals relate to elements of leading a positive and productive life in the community
· Help guide the youth in being accountable for themselves while at Sherwood
· The Life Discovery Goals are: Physical Health, Family, Job Skills, Social Skills, Educational Skills, Spiritual Needs, Respect for Others, Respect for Yourself and Respect for your Environment.
Work Program:
· The Work Program is for youth on Honours Level (In-door Work Program at William Hay is Standard level)

· The youth have to complete a Resume and a Formal Interview

· The youth will work with our Employment Counselor to put together a Resume and will continue to build their Resume while at Sherwood

· This may mean adding Work Program accomplishments or Coop work experience to their Resume

Structured Program
Reintegration Leaves:
· Youth are eligible for Reintegration Leaves based on their Case Management Plans

· These RLs may be for School, Employment, Co-Op or Family

· There are concrete conditions and call-in times during each RL which the youth must follow.  

McHugh School:
· 1 Classroom at Sherwood and 5 Classrooms at William Hay including French classroom

· Youth earn credits for work completed

· Youth get hours towards credits for participating in the social skills components of the program

· Co op and apprenticeship programs 

· Teachers cover the full range of compulsory and optional credits for students working toward the Ontario Secondary School Diploma

 

· Our current tech options include small engines, drywall and tiling, and horticulture

· Students at William Hay earn on average 250+ credits per year. 

 

· Twelve OSSD graduates since 2010 and at least 4 prior to 2010

Creating Coop/Apprenticeship opportunities:
· The hands on experience gained in the automotive field creates a direct link to the Ontario Youth Apprenticeship Program. OYAP is an important post secondary option that provides students the opportunity to accelerate their education by allowing them to achieve competencies and hours towards their certification while they are still in high school. 

Apprenticeship Pathway:
The apprenticeship pathway is best suited for Students who:

· learn best by doing

· like working with their hands

· want to continue their educational training after high school

· want to ‘jump start’ their careers

Social Skills:
· Our Social Skills Program consists of guest speakers, volunteers, programs and ideas generated through ideas from the staff and youth.  All Social Skills participation can go towards credit hours in school
· Social Skills include: Drumming Program, Quilting Program, Young Men and Young Fathers, Muslim Services provided by Imam and Mother’s of Somalia, AA, Employment Counselling, Pastoral Services, Native Services
Life Skills:
· Life Skills consists of Cognitive Behavioural programming that includes: Anger Management, Problem Solving, Thinking Reports and one to one Journal Work with the youth using the Courage Program
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Timelines for Rofational Programming

Drummin;

‘April 4, 2011 to June 6, 2011

‘Wabano: May 4, 2011 to July 27, 2011 (No session on Jume 1, 2011)
‘Young Men's Journey: May 12, 2011 to June 16, 2011





Courage Program:
· Evidence Based Journalling Program from the Change Company

· Youth work on three Journals during their stay at Sherwood and William Hay – What Got Me Here, Responsible Thinking and My Individual Change Plan
· Youth receive a Full Credit in School for completing the entire Courage Program

Recreational Programming:
· Rec. time happens on a Daily Basis.

· Indoor and outdoor activities

· Competitive and non competitive activities 

· Leisure activities are built into plan

Youth Engagement:
· Once a month on a Monday Evening, the youth have a Youth Counsel Meeting.  

·  The Youth meeting offers the youth the opportunity to discuss their ideas, opinions and feedback regarding anything from the program, menus, guest speaker ideas, suggested social skill topics, etc.

Counseling:
· Reintegration Worker– Long term Custody and Detention

· Integration Worker– Short Term Custody and Detention

· Anger Management  Worker

· Youth Mental Health Court Worker program

· Program Staff- participate in Reintegration of youth back to the community

· Youth Employment Counselor

Restorative Justice “inside the walls”:
YOUCAN and YSB 
The goal of this “inside the walls” demonstration project is to decrease the occurrence of violence in custody settings while also increasing the skill of the youth to assist in their rehabilitation and reintegration into the community at large.

The objectives:

· To increase conflict resolution skills of youth involved in the justice system to assist them in not re-offending

· To decrease the use of violence in the community 
· To decrease the occurrence of peer on peer violence within a custody setting and increase inmates abilities to resolve conflict with better results for themselves and others.

· To increase the skills available to youth to resolve issues within the community upon the return to decrease the number of admissions into the justice system.

What works:

· Quality of implementation

· Caring, knowledgeable adults / Building relationships

· High standards and expectations

· Parent/guardian participation

· Community involvement

· Holistic approaches

· Youth as resources/community service and service –learning

· Long term Services, support, and follow up

· Work-based learning

RESEARCH PROJECTS/INITIATIVES:

Carleton University
Life Course and Youth Gang Involvement:
· This study examines factors that contribute to youth gang involvement.  The project is part of the Ottawa Youth Gang Prevention Initiative’s (OYGPI) on-going work to provide information to Ottawa-based groups and agencies that will assist them in working with gang-involved youth and with youth-at-risk to become gang involved. 

· Sociology and Women & Gender Studies  Carleton University supported by CPO Ottawa and the Ministry of Children and Youth Services
University of Ottawa
Relational Custody:
· Establish which indicators are effective in building relationships within the facility milieu (Youth-Staff-Management/decision makers)

· Research/Placement 

· Evaluation of Crime Reduction as a Result of YOS Project

· Department of Social Sciences 
Carleton University
Pathways :
· The study will use qualitative interview methods to discover how youth explain the pathways they followed that led them into conflict with the law.

· This is a multi-year proposal 

· Department of Psychology, Carleton University supported with a major grant from the federal Social Sciences and Humanities Research Council (SSHRC). and the Ministry of Children and Youth Services

Effective Program Design:
· Like good casework, effective program design is goal-directed

· Teachable moments

· Program design involves systematically planning activities

· Program design involves systemically observing the effects of program activities

· Program integrity is essential to program effectiveness

LECTURE 12:
Adult Sentence:

· Under YOA, presumption of transfer to adult court if…
· 16 or 17 yrs old at time of offence and

· Charged with murder, attempted murder, manslaughter, aggravated sexual assault

· Types of cases that are transferred (Canada: 1996-97 to 1998-99)
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s. 61: Adult sentence:
· The lieutenant governor in council of a province may by order fix an age greater than fourteen years but not more than sixteen years for the purpose of the application of the provisions of this Act relating to presumptive offences.

· REPEALED, BILL C-10
· An adult sentence shall be imposed on a young person who is found guilty of an indictable offence for which an adult is liable to imprisonment for a term of more than two years in the following cases:

· (a) in the case of a presumptive offence, if the youth justice court makes an order under subsection 70(2) or paragraph 72(1)(b); or

· (b) in any other case, if the youth justice court makes an order under subsection 64(5) or paragraph 72(1)(b) in relation to an offence committed after the young person attained the age of fourteen years.

· HAS BEEN REPEALED (BILL C-10)
s. 63: Application for youth sentence:
· (1) A young person who is charged with, or found guilty of, a presumptive offence may, at any time before evidence is called as to sentence or, where no evidence is called, before submissions are made as to sentence, make an application for an order that he or she is not liable to an adult sentence and that a youth sentence must be imposed.

· HAS BEEN REPEALED (BILL C-10)
s. 64: Application for adult sentence:
· 64. (1) The Attorney General may… make an application for an order that a young person is liable to an adult sentence if the young person is or has been found guilty of an offence, other than a presumptive offence, for which an adult is liable to imprisonment for a term of more than two years, that was committed after the young person attained the age of fourteen years. (REPEALED)

· (1.1) The Attorney General must consider whether it would be appropriate to make an application under subsection (1) if the offence is a serious violent offence and was committed after the young person attained the age of 14 years. If, in those circumstances, the Attorney General decides not to make an application, the Attorney General shall advise the youth justice court before the young person enters a plea or with leave of the court before the commencement of the trial.
· (1.2) The lieutenant governor in council of a province may by order fix an age greater than 14 years but not greater than 16 years for the purpose of subsection (1.1).
· (2) … Attorney General shall, before the young person enters a plea or with leave of the youth justice court before the commencement of the trial, give notice to the young person and the youth justice court of the intention to seek an adult sentence.
s. 64: Application for adult sentence Pre-BillC-10:
· (1) ∆ is at least 14 at time of offence, and charged with an offence that an adult could get more than 2 years jail for
· (2) ∆ is at least 14 (but province could raise to 15 or 16) and is found guilty of a presumptive offence, i.e.,
· murder
· manslaughter
· aggravated sexual assault
· third serious violent offence
s. 64: Application for adult sentence Post-BillC-10:

· (1) ∆ is at least 14 at time of offence, and charged with an offence that an adult could get more than 2 years jail for
· (2) ∆ is at least 14 (but province could raise to 15 or 16) and is found guilty of a serious violent offence, i.e.,
· murder
· attempt murder
· manslaughter
· aggravated sexual assault
s. 67: Right to jury trial:
1.
Murder, manslaughter, attempted murder, aggravated sexual assault
2.
Crown has given notice of intent to seek adult sentence, and ∆ is 14 or older
3.
1st or 2nd degree murder, even if ∆ is under 14
4.
where s. 16 applies, i.e., ∆ may have been 18 at the time of the offence, and it is an offence that an adult could have a jury trial for.
s. 71: Timing of hearing:
· 71.  The youth justice court shall, at the commencement of the sentencing hearing, hold a hearing in respect of an application under s.63(1) [application for youth sentence] or s.64(1) (application for adult sentence), unless the court has received notice that the application is not opposed. Both parties and the parents of the young person shall be given an opportunity to be heard at the hearing.
· AMENDED (BILL C-10)
s. 72: Adult sentence Pre-Bill C-10:
· 72. (1) In making its decision…the youth justice court shall consider the seriousness and circumstances of the offence, and the age, maturity, character, background and previous record of the young person and any other factors that the court considers relevant, and
· REPEALED (BILL C-10)
· (a) if it is of the opinion that a youth sentence imposed in accordance with the purpose and principles set out in subparagraph 3(1)(b)(ii) and section 38 would have sufficient length to hold the young person accountable for his or her offending behaviour, it shall order that the young person is not liable to an adult sentence and that a youth sentence must be imposed; and
· REPEALED (BILL C-10)
· (b) if it is of the opinion that a youth sentence imposed in accordance with the purpose and principles set out in subparagraph 3(1)(b)(ii) and section 38 would not have sufficient length to hold the young person accountable for his or her offending behaviour, it shall order that an adult sentence be imposed.
· REPEALED (BILL C-10)
s. 72: Adult sentence Post-Bill C-10:
· 72. (1) The youth justice court shall order that an adult sentence be imposed if it is satisfied that
· (a) the presumption of diminished moral blameworthiness or culpability of the young person is rebutted; and
· (b) a youth sentence imposed in accordance with the purpose and principles set out in subparagraph 3(1)(b)(ii) and section 38 would not be of sufficient length to hold the young person accountable for his or her offending behaviour.
s. 72: Adult sentence:
· (2) The onus of satisfying the youth justice court as to the matters referred to in subsection (1) is with the applicant.
· AMENDED (BILL C-10):
· (2) The onus of satisfying the youth justice court as to the matters referred to in subsection (1) is ON THE ATTORNEY GENERAL
· Dangerous Offenders: s. 74
· Long Term Offenders: s. 74
· Placement: s. 76
· Parole: ss. 77 ff.
R. v. B. (D.) (May 16, 2008, SCC):

· “Onus provisions”
· Ss. 62, 63, 64(1), 64(5), 70, 72(1), 72(2), 73(1)
· “Privacy provisions”
· Ss. 75, 110(2)
· 7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.
· “Reverse onus”
Bill C-10:

· s. 175: Repeals the presumption (no more presumptive offences)
· s. 176: Crown must determine whether application should be filed, and must inform the Court if Crown decides not to file application, where
· ∆ was at least 14 (prov. can raise to 15/16) and
· serious violent offence
· s. 167(2) redefines “serious violent offence” as
· murder
· attempt murder
· manslaughter
· aggravated sexual assault
· i.e., what are now considered Category 1 presumptive offences
· s. 183: Crown has the burden of proving (BRD? - was in C-4, but not C-10) that...
· the presumption of diminished moral blameworthiness or culpability of the YP is rebutted AND
· a youth sentence would not be of sufficient length to hold the YP accountable for his offending behaviour
