Lecture 8 - Torts (Pt. 2) and Contracts

Example: Dad buys a carpet knife meant for cutting rugs and circumcises his 2-year-old son. He botches the surgery

Are these punitive damages?
What would you need to justify punitive damages? 
Must be malicious or oppressive. He did it for religious purposes, so this isn’t considered punitive.

When we talk about torts, we talk about negligence
Negligence is a careless person that violated a standard that causes harm to a person and is subject to a remedy.

Example: Prof accompanies a girl to a wedding. She out dresses the bride. She says the bride looks fat as the bride walks down the isle. She overhears and begins to cry.

Is this a tort? Is there a case of negligence? No, because she didn’t mean to offend the bride.

Negligence involves four things.
1. The defendant owns a duty of care
· There is a standard that we need to meet as a reasonable person
· What would a reasonable person, in the same circumstance, as a behaviour?
· It brings us to the notion of neighbour
· In tort law, we need to understand we have a concept of neighbour
· What is the finality? What is the neighbourhood principle between the two parties? If the neighbourhood principle is far away, there is so much you can do.
· Ex. Using soft drinks to prevent pregnancy. This is not the finality of the product. The finality is that you drink soft drinks
· Ex. Creation of Viagra. Was meant for heart conditions first.
· The notion of neighbour means we have a responsibility to avoid being careless.
2. Did the defendant breach that standard or that duty of care?
· What is an appropriate standard?
· Ex. Prof is in an all-star NHL game and somebody takes a slap shot at the Prof. Did the player breach the duty of care? Yes, he did.
3. Did the carless act or omission cause the plaintiff injury?
· Is the act or omission the cause of injury?
· Is there a causation effect between the conduct and the injury?
4. Is the injury suffered too remote?
· Ex. Can you guys tell me if McDonald’s is legally bad food? Can you show me that the average Canadian is eating bad food?
· There has to be a notion of economic loss. How much are we losing financially?
· If there is no economic loss, it is hard to prove
· There is a notion of the “thin skull rule”
· Thin skull rule - When you are dealing with a tort case, a defendant is liable for the full extent of the plaintiff’s injury, even when there is a prior vulnerability which makes the harm more serious than it otherwise might be
· If there is already a precondition, and with this precondition there is a tort, which causes this injury, the defendant is liable for this case.
· Ex. You have a knee injury and are recovering and are walking down the stair case that isn’t properly maintained and you fall down and hurt yourself
· When you sign a contract, you need the approval of a precondition???

What are the defence regarding 
1. Voluntary assumption of risk - volenti non fit injuria - you accept the risk associated with the event
· Ex. Playing hockey and getting hit by slap shots
2. Contributory negligence
· You are participating by your own conduct to the injury
· You have GSP at a party with you and you are wrestling at the party, and he lifts you and throws you on the staircase, and you break your neck. Is he liable? Yes, but you are also liable
3. Standard of performance
· We have an obligation that we did not meet, but we have a valid excuse why this was not accomplished
· Ex. You are trying to produce goods that meet a certain safety standard, but the design of the instrument is faulty (ex. Maple leaf)
· Ex. Yop (yogurt drink) is made up of left over dairy products. Took them years to develop a formula to make the product ready for consumption. Things went wrong.

Negligence Act (http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90n01_e.htm) 

1. Extent of liability
They make the wealthier person pay, and then it is his responsibility to sue others.

Go up to #7



When we talk about torts, we talk about this concept that deals with an occupier.
An occupier is someone who has some degree of control over land or buildings.
We are dealing with different types of occupiers (4 types):
1. Contractual Entrant - Someone who pays for the right to enter the premise
· The duty that the premises are as safe as reasonable care and skill on the part of anyone that can make them. 
· There is a standard that is there and you must comply with
· Ex. All the big shopping malls in Ottawa have the same standard and that is why they look so nice
2. Invitee - someone who comes onto the property to provide the occupier with a benefit
· There is no requirement to warn of unusual or common danger that an ordinary, reasonable person can be expected to know and appreciate
3. Licensee - a person whose presence is not a benefit to the occupier, but to which the occupier has no objection
4. Trespasser - someone who is not invited to the property, but the presence is unknown to the occupier or objected by the occupier
· Ex. A robber who steals things at your home while you are in class

Occupier Liability Act (http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90o02_e.htm)

#1 - 5 (occupier’s duty is important)
#3.2 If it is not you, but somebody you allow on the property who commits the crime, it is you who is liable, if you knew about it

#4.2 You cannot make booby traps in your home

#5.1 Having a third party involved…



Contracts

Elements that compose a contract

1. An agreement - an offer to enter into an agreement that is accepted
· Must be a “meeting of the minds” - the parties had that intention of committing to that situation
· Have we agreed on the key essential terms
· Sometimes people will use technical errors to limit their liability
· If the essence of the contract is valid, it is a go
· You cannot use a technical deficiency to avoid the essential element

2. Complete - the agreement must be complete
· There is a degree of certainty
· We are obliging ourselves because we know the conditions

3. It has to be deliberate - both parties want to enter the agreement
· You must understand what you are doing to commit to that intention

4. [bookmark: _GoBack]Voluntary - people choose freely to enter and there is no coercion

5. Between two or more competent person - individuals have the capacity to express their legal opinion (not mentally ill or in jail)

6. Mutual consideration - a bargaining process that involves a change in value

7. Can be in writing or verbal


Legal factors that affects the creation of a contract
1. We need to communicate all the steps of the negotiation process
2. We have to apply what we call the objective standard test
· What would a reasonable person do in those circumstances?
3. The bargaining power - we are of the view that everybody assumes their bargaining power
· As long as there is no deceit or fraud, the business prevails
4. Business relationship - how do we enter into that contract (step-by-step approach)
5. Economic environment - the condition in which that contract is made
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