Lec 1: 

Law performs essential functions to maintain society:
1. Social control
a. Define relationships among members of a society (to know what is permitted and what isn’t – the grand design)
b. Includes external and internal social control - Internalized social controls are more powerful than external ones, and law is only one type of social control, we are also constrained  by a wide range of forces, some more formal than others (workplace regulations, gossip, consequences!)
c. Similarly, dispute resolution MAY happen in the courts, but mediation, facilitation and ADR are other means of dispute resolution, as is ‘self-help’ – private negotiation of, for example, a marital dispute, or ‘lumping it’ –walking away from a conflict.  The route you choose to respond to a conflict or crime will have a lot to do with the degree of closeness of the criminal or person responsible for the conflict, the consequences, if any, of ‘going public’ with your problem, and so on.

2. The necessity of taming force and directed it to the maintenance of order (allocation of authority)
3. Dispute resolution - Disposition of trouble cases as they arise. (clean up messes between individuals as they arise)
4. Reorientation of expectancies and Redefine relations between individuals and groups as the conditions of life change (maintain adaptability – redesign law. The law can either anticipate & direct or try to catch up with social change… e.g., catch up – same sex marriage. Direct – insite injection sites)

Purposive definition of personal relations if the primary law job – PROVIDES PREDICTABILITY. 

4 problems with western legal systems:
1. Court are located outside geography of daily life
2. Courthouses are complex and difficult to navigate
3. Parties are peripheral to much of the proceedings
4. Conflict between parties turns into conflict between offender and the state (parties are represented, victims denied participation).

Conflicts are being taken away from people. There’s too little conflicts – many conflicts kill but too little paralyze. 
Treatment personnel are concerned with converting the image of conflict from one of conflict into one of non-conflict. Another way of reducing attention to the conflict is through reducing attention given to victim. We have focused attention on the offender ultimately reducing the victim to a non-entity and the offender to a thing.

· Black’s Four Styles of social control
i. Penal: punitive, law-breaking leads to apprehension & punishment
ii. Compensatory: crime & conflict violate ‘social contract’ & leads to debt and restitution to redress the debt
iii. Therapeutic: medical model, crime/conflict is a result of abnormality which requires help or treatment
iv. Conciliatory: crime/conflict is a social conflict between individuals which requires resolution; responsibility for conflict is irrelevant

Penal & Compensatory styles are accusatory and involve a victim and offender, and a determination of who is to blame. They are consistent with traditional, mainstream legal goals and processes.
Therapeutic and conciliatory styles are ‘remedial’  and aim to assist people caught up in crime or conflict
The four styles are not mutually exclusive – ie., our criminal justice system reflects a penal style of social control, but within that system we have DVTC,  Mental Health Courts, Drug Treatment Courts, all of which reflect a therapeutic style of social control. 

Law is a quantitative variable which is more prominent and prevalent in some societies than others.

The relationship between law and crime is not necessarily inverse… homo societies vs hetro. 
· Characteristics of Formal Social Control
1. explicit rules of conduct – written down & codified
2. planned use of sanctions to support the rules - consequences of wrong-doing are well-known characterized by ‘certainty, celerity and severity’ – or are they?
3. designated officials to interpret and enforce the rules, and often to make them
· Characteristics of Informal Social Control
1. explicit rules of conduct - although they may be retained and communicated in an oral medium
2. planned use of sanctions to support the rules - consequences of wrong-doing are well-known characterized by ‘certainty, celerity and severity’ 
3. designated officials to interpret and enforce the rules, and often to make them 

Lecture 2: 

Canada is one of the more litigious of the industrialized and urbanized countries. 
Some environmental influences on our judicial system:
1. Social & economic development
2. Political beliefs and ideologies (liberal values)
· egalitarian extension of legal rights has affected the work of courts in non-criminal areas. 
· Liberal impulse looks for protection from judiciary. 
· Judges in Canada are less tied to the interest of the government (they are seen as less political and more trustworthy and thus given more power)
3. Canada’s legal culture – the most direct of the environmental influences
· Judicial institutions of Quebec, though operates under French civil law, bare the essential features of English common law courts. 
· 2 features of common law systems; central importance of judges, and the power of the legal profession.
· The legal profession has a need to maintain independence of government

· L’Heureaux-Dube: “By Reason of Authority or by Authority of Reason”
·  Explicates where French and British legal cultures & traditions converge and differ
· French Culture – Civil Law
· British Culture – Common Law 
How Did Canada obtain a Mixed System?
· French Civil law tradition brought to Canada by French
· British Common law tradition brought to Canada by British
· Post-1760, British granted New France right to retain its language, religion & laws
· Result:  Quebec has both civil and common law (private law matters are governed by civil, while public law matters are based on a foundation of common law). Rest of Canada has a common law system
· Problem: Supreme Court of Canada is a common law court
· Reconciling different approaches to precedent
· Stare Decisis: “to stand by the decided case”

Common Law Tradition
· Law resides in cases – the courts determine policy
(that is, in precedent, and in the accretion of law through judicial interpretation)
· Cases decided largely by reference to precedent
· Cannot disregard precedent, must ‘distinguish’
· Cases are key!
Civil Law Tradition
· Civil code is the foundation and the primary organizing source of law
· Cases decided by reference to letter & spirit of law
· Judges are free to disregard precedent
· Judges role is to interpret and apply, not to create the law
· Legal scholarship is key!

The Common and Civil Law collide:
· Quebec & Supreme Court Precedent
· Efforts to reconcile civil & common law
· i.e, Canadian Pacific Railway v. Robinson
· SCC attempted to unify the private law by importing common law principles into civil law terrain

· The Desrosiers case:
“…the civil law is a complete system in itself and must be interpreted in accordance with its own rules… if, whenever the legal principles are the same, the courts can resort to English law in order to interpret French civil law, the  monuments of French jurisprudence might equally be cited to throw light upon the rules of English law”.

Stare decisis in Quebec – two factors:
	1.  Judiciary in Quebec administer a ‘mixed system’
	2.  Judiciary in Quebec structured very similarly to those outside Quebec, so some overlap inevitable

When two rights come into conflict, the courts doesn’t seek to determine which of the two is more superior, but rather to find a decision where the level of infringement of the two rights is minimal – basic rights are of equal importance. 

Quebec interculturalism…
a. Institutes Frensh as the common language of intercultural relations
b. Cultivates a pluralistic orientation that is highly sensitive to protection of rights.
c. Preserves the creative tension betweem diversity and the continuity of the French-speaking core and the social link.
d. Places special emphasis on integration
e. Advocates interactions

Quebec has followed an open secularism path. 

Adjustment & Accommodation
· Bouchard & Taylor:
· Resolution of conflicts over rights often a balancing act
· Best outcome: a compromise which achieves minimal infringement of all parties’ rights

Historical relationship stages between Aboriginals and the Commission:
1. Separate Worlds
2. Contact and co-operation
3. Displacement and Assimilation
4. Negotiation and Renewal





Lecture 3.

There are four fundamental and organizing principles of the constitution which are relevant in order to clear up as to why government of quebec can effect the succession of Quebec unilaterally: 
1. Federalism (political mechanism by which diversity could be reconciled with unity)
· its function is to enable citizens to participate concurrently in different collectivities and to pursue goals at both a provincial and a federal level)

2. Democracy (What we have in Canada, requires a continuous process of discussion)
3. Constitutionalism & the rule of law
· The Constitution is the supreme law of the country, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect
· The rule of law promises citizens and residents a stable, predictable and ordered society in which to conduct their affairs. It provides a shield for individuals from arbitrary state action.
· The constitutionalism principle requires that all government action comply with the constitution. It also insures that all minority interests are addressed before proposed changes that could affect them may be enacted.
· The rule of law principle requires that all government action must comply with the law, including the Constitution. 
4. Respect for minorities
· There are a number of specific constitutional provisions protecting minority language, religion and education rights. Some of those provisions are the product of historical compromise (aboriginals)

Background to the constitution:
· British North America Act
· Constitution Act, 1867
What the constitution DID:
1. Brought together provinces & federal government in a federalist system 
2. Recognized power of Crown & Parliament of Great Britain over Canadian Dominion
3. Created unified system of interprovincial trade & commerce
What the constitution act DIDN’T DO:
1. It did not impose a common system of law on the provinces
2. It did not grant Canada real independence from Great Britain
What did this mean?
· UK Parliament could pass legislation binding on Canada
· Canada could not amend Constitution without British approval
· Judicial Committee of the Privy Council remained final appeals court
Independence from Great Britain more important after 1930
· Statute of Westminster, 1931, confirmed legislative independence
· Appeals to Judicial Committee of Privy Council ended in 1949

Canada Act, 1982 
· Secured full independence from U.K.
· Canada gained full control over Constitution & Constitutional Amendment
· Charter of Rights and Freedoms

Principles underlying Canadian Constitutional Arrangements
· Parliamentary Supremacy:
· Principle that Parliament is supreme law maker for the country 
· Parliamentary Supremacy linked with concept of DEMOCRACY
· After 1982, Supreme Court of Canada became highest law-making body and thus a check on Parliamentary Supremacy
· The Rule of Law
· Constitutionalism 
· Responsible Government (parliament has power to make laws, and all people are subject to the will of parliament)
· Judicial Independence (Judges free of political interference or gov’t reprisals)


Firearms... Case arises out of conflict between provincial control over ‘property & civil rights’ and  federal jurisdiction over ‘peace, order & good government’ 
· The issue: whether Canada was intra vires or ultra vires their constitutional jurisdiction when they passed this Act
· 3 criteria determine jurisdiction:
1. Is there a valid criminal law purpose?
2. It that valid purpose backed by a prohibition?
3. Is that prohibition backed by a penalty?

A firearm cannot be registered unless the applicant is licensed to posses that type of firearm. Registration is generally done by reference to the serial number on the firearm. 

The licensing sections of the Act provide that a person must be licensed in order to possess a firearm. Eligibility for a license reflects safety interests.

Parliament’s purpose in enacting the legislation was to ensure that firearms are only possessed by those qualified to use them. The licensing provisions identify those who are qualified. The registration system ensures that only qualified people can acquire firearms. 

The firearms act extends the legislation in two respects: (1) it requires all guns to be registered, not just restricted and prohibited firearms. And (2) eventually all gun owners will be required to be licensed, not just those who wish to acquire a firearm. 

As a general rule, legislation may be classified as criminal law if it possess three prerequisites: a valid criminal law purpose backed by a prohibition and a penalty. The 1995 gun control law possesses all 3 criteria .
The criminal law stands on its own as federal jurisdiction. The firearms act does not give the chief firearms officers or the registrar undue discretion and are explicitly subject to the supervision of the courts. 

Parliaments intention was not to regulate property, but to ensure that only those who prove themselves qualified to hold a license are permitted to possess firearms of any sort. 

SAFE INJECTION SITES 

Lecture 4: 

Different theoretical conceptions of citizenship…
· T.H. Marshall, Citizenship and Social Class:
· “rights as citizenship” & “passive citizenship”
· A full expression of rights requires a liberal democratic welfare state which can guarantee civil, political and social rights to its membership
· Can citizenship overcome inequality and function as a unifying force?
Marshall was concerned with the relationship between citizenship and equality, which lead him to three central questions: 
1. Is it true that basic equality afforded by citizenship is consistent with the inequalities of social class?
2. Is it true that basic equality can be created and preserved without invading the freedom of the competitive market?
3. What is the effect of the shift from a focus on duties to rights as markers of citizenship, and is this an inevitable feature of modern citizenship?

Three components of citizenship:
1. Civil – rights necessary for individual freedom (liberty of the person, freedom of speech thought and faith, the rights to own property and to conclude valid contracts, and the right to justice.)
2. Political – rights necessary for political action (the right to participate in the exercise of political power)
3. Social – rights necessary for general welfare
· Called passive citizenship due to passive entitlements of rights and absence of any obligations
· Linking citizenship & economic efficiency
· Equalization & social welfare
· Free choice is a right only for mature minds
· The duty to improve and civilize oneself is a social duty – not a personal one.
Four Factors impacting “equalization” through social welfare:
		1. who gets it
		2. how it’s given
		3. how much it is
		4. how it’s paid for
· Citizenship and equality – “social justice qualified by economic necessity”
· Social class is a system of inequality based on set of beliefs, ideals & values. The impact of citizenship on social class takes the form of a conflict between opposing principles. 
· Poverty is a necessary ingredient in society without which civilization is impossible. 
· Equality of status is more important than equality of income
· Social inequality comes from combined effects of 3 factors; compression of the scale of income distribution, the extension of common culture and common experience, the enrichment of the universal status of citizenship.
· 
2 criticisms of passive citizenship: need to supplement (or replace) the passive acceptance of citizenship responsibilities and virtues; and the need to revise the current definition of citizenship to accommodate the increasing social and cultural pluralism of modern societies. 

Kymlicka & Norman: Reconsidering the “Passive Citizen”
· Citizenship and the ‘New Right”:
· Passive citizenship, rights & obligations
· Social welfare tied to obligations
· Citizenship & the Left:
· Full citizenship requires social rights
· Citizenship involves both rights & responsibilities
· After rights to participate are secured, that is when responsibilities are required to be fulfilled from citizens.

· Citizenship and cultural pluralism – citizenship as ‘social glue’
· Citizenship and Identity – uniting different communities under one citizenship
· Iris Marion Young & Differentiated Citizenship (Accommodates special needs of minorities)
· “…members of certain groups would be incorporated into the political community not only as individuals, but also through the group, and their rights would depend, in part, on their group membership.”

Young’s two reasons why genuine equality requires affirmation of difference:
· Excluded groups are disadvantaged in the political process
· Some groups’ distinctive needs require group-differentiated policies. (language rights for Hispanics, land rights for Abos)
· Problems with ‘differentiated citizenship’
· Self government rights are the most complete case of differentiated citizenship (divide people into separate peoples each with their own historic rights, territories, powers… their own political community)

Glasbeek & Mandel:  The Legalization of Politics in Advanced Capitalism… 
· Are the courts better guardians of our rights than government?
· Three issues: 
· The origins of the Charter
· Limitations in judicial support of human rights
· Why make the judiciary caretakers of our rights?
· You have to be part of the labour force to achieve full rights. < Less passive citizenship – you must be an active member of the society in order to achieve full citizenship
· Relationship of citizenship and identity – how to accommodate a growing diversity of identity but achieve a “common ground” on citizenship. Are we still mirrored in th articulation of citizenship of the 1950s, and try to force people from different backgrounds to fit into this very narrow idea articulated through citizenship.
· Differentiated citizenship as a unifying factor of society. 
· When people discriminate citizen rights are being limited – peoples rights are being denied. 
· K&M arent saying that differentiated citizenship isnt good, but they believe its not the best answer.
· The judicial track record: Roe v. Wade

The limitations of judicial review:
1. Enforceability of judicial review
2. Forum of judicial review
· Litigation provides a forum with special, mostly attention-getting, features for causes that are politically weak or unpopular, as progressive causes frequently are. 
3. Democracy of judicial review
The difference between rule of law and charter is that the charter gives abstract rights.

Look at the american experience of handing full control of our rights to the court. 
Courts better than government to control citizenship. 
G&M state 3 issues:
1. Trickle down from court to everydya life, by the time u achieve ur answer it wont mean much.
2. To get the social, political, and economic problems you have with the court, is to translate it to legal perspective… narrow legal issue which the courts will rule upon. 
3. Why hand in full control of our rights to judiciary’s that citizens don’t vote upon, judges sit as long as they in good behaviour, citizens cant vote them out. You can vote a govt out but u cant vote a judge out from the supreme court

Lecture 5:
 
· Origins of Canadian Law: Civil and Common Law 
· Civil Law Tradition
· Roman influences – Twelve Tables, Justinian Code & the Coutumes
· Quebec – 1866 Civil Code & Today
Civil law tradition : 6 centuries ago created in central europe. 
Roman law …
· The twelve tables democratized the law – made knowledge about it available to everyone who is expected to live in the society. 
· Helped bring upon civil law
· Justanian code came in from roman law.. Evolved roman law. This code was effective in addressing the problems in roman law such as emphasis on technicality. 
· Coutumes introduced into france which was a blend of germanized and roman law. 1850 applied in france and after 11 years of working it was presented in Quebec. 

Common Law Tradition
· Norman Invasion & changes to English courts
· Shires, Manorial courts, Ecclesiastic courts

William the conquorer initiated changes: status of people bringing dispute, and level of dispute. 
Shires (states) system of courts 3 levels.. There were no appeal courts. This highest level of courts was replaced by william

Important developments over time
· King’s Peace – state assumes prosecutorial rights
· developed under william’s brain. Hard dispute usually was between the offender was the victim… usually with a financial compensation for the harm. William said that some offender’s harm effected the peace of the KINGDOM not only the victim. Rise of appropriation of conflicts from parties to the state of the resolution. (Rex (king)vs…) (Regina vs…).
· Juries – judgment by a jury of your peers
· Peers know the consequences for accountability. 
· Stare Decisis – “Stand by the decided case”
· Precedence… Under stare decisis, once a court has answered a question, the same question in other cases must elicit the same response from the same court or lower courts in that jurisdiction.

· Sources of Canadian Law
1. Subsidiary Sources
· General & specific customs(not too important in our law today)
· Books of Authority
2. Principal Sources
· Legislation
· Precedent

1. Legislation:

· “…the deliberate creation of legal precepts by a body of government that gives articulate expression to such precepts in a formalized legal document.”
· Judiciaries law-making function is secondary and incidental to deciding disputes. Judge-made laws stem from actual controversies. Judges deal with particular cases (legislators deal with whole classes of related situations). 
· Introducing a legislative plan is preceded by 6 steps: instigation and publicizing, information gathering, formulation, interests-aggregation, mobilization, and modification. The process does not necessarily have to go through all these steps. 
· Two levels of legislation in Canada
· Federal
· Provincial
2. Precedent:

· cases previously decided, those decisions binding on lower courts & subsequent decisions
· Comparing legislation and precedent
· Stare Decisis AKA Doctrine – How precedent works
· Two components to judicial decisions:
· Ratio dicendi – “decided reasons”… Need to know outcome BUT What matters is the rationale for a decision.
· Obiter dicta – “statements made in passing”… observations commentary, more general statement. Also important but Ratio is very important
· Atiyah:
1. Degrees of authority, distinguishing cases
· Morton – value of precedent & stare decisis:
1. Certainty & continuity
2. “rule of law, not a rule of men”
Previous cases set perameter for discussion on next cases. Your ability to distinguish ur case is what is important.
Focus on similarities if your current case is similar to the precedent case and the results benefit you. If not you must differentiate your case from previous cases. Starry Decisis provides predictability of the law. Having a shared set of rules in the game insures “rule of law, not a rule of men”. This ideal demands laws to be applied consistently. Any decision has to be justified and explained with reference to decisions come before. 

· Llewellyn’s ‘double doctrine of precedent’
1. Strict view of doctrine of precedent
· acts as a technique for distinguishing cases based on deep analysis of the facts. Look at facts at both cases and argue the differences. “that precdent needs to be beside the point”

2. loose view of doctrine of precedent 
· steps away from facts and focuses on language in prior decisions – sometimes without looking at facts at all which might explain the language used. 
Both approaches are equally legitimate but also contradict each other. They might lead to different outcomes but both are legally correct. HOWEVER, no matter what, you are still deciding based on precedent. 
· These 2 views decrease predictability of the law. 

Perspectives on Lawmaking…

1. The rationalistic model – laws are created as rational means of protecting the members of society from social harm. Crimes are considered socially injurious. Most widely accepted but also most simplistic model.
2. The functionalistic model (Bohannan) – concerned with how laws emerge. Laws are a special kind of re-institutionalized custom. 
3. The conflict prespective – cites value diversity, unequal access to economic goods, and the resulting structural cleavages of a society as the basic determinant of laws (the rich stays richer). 
4. Moral entrepreneur theory – attributes the precipitation of key events to the presence of an enterprising individual or group. Code of right and wrong. 
· The functionalist, conflict and moral entrepreneur theories are currently prominent in the law and society literature, but none of these theories can account for creation of all laws. 

Administrative lawmaking…
Administrative agencies engage in lawmaking through rulemaking and through the adjudication of cases and controversies arising under their jurisdiction. They pursue both civil remedies and criminal sanctions. 
· Administrative rulemaking refers to the establishment of prospective rules. A rule is a law made by an administrative agency. Higher flexibility than adjudication. 
· Administrative adjudication is the process by which an administrative agency issues an order. Adjudication is the administrative equivalent of a judicial trial. Differs from rulemaking as it applies to a specific, limited. Stare decisis need not prevail.. cases are individual. 

Interpreting statutes…
1. literal rule – statute should be applied literally, regardless of whether the judge approves of disapproves of its reults
2. Golden rule – in cases where literal rule application would lead to inconsistency the court can move away from literal
3. Mischief -  when confronted by ambiguous statutes, attention should be given to the problem the statute was created to solve. 

Influences on the lawmaking processes:
1. Interest groups – to influence legislation a group must be economically powerful or able to mobilize a large number of voters. If certain key members of legislative bodies believe in the interest groups position, success is greatly enhanced. As visibility of the issues grows in the public, influence of interest groups diminish. 
2. Public opinion – 
3. Social science – research data they generate in diverse areas is vital. 

Sources of impetus for law (impetus is a fundamental prerequisite for setting the mechanism of lawmaking in motion) – they are not mutually exclusive:
1. Detached scholarly diagnosis 
2. A voice in the wilderness
3. Protest acitivites
4. Social movements
5. Public interest groups
6. Mass media

Lecture 6. Organization and structure of Canadian Law

· A dispute is a conflict of claims or rights.
· Adjudication is the process by which a judge renders the official judgment of the trial court in a civil or criminal case as to the defendant’s guilt or innocence.
· Dispute categories:  
· Private dispute – no participation by public authority
· Public initiated dispute – government seeks to enforce norms of conduct
· Public defendant dispute – Government participates as a defendant. Individual vs government.

British system within federal state structure
Constitution Act, 1867 delineates responsibilities for courts and administration of justice
· S.92(14) Provincial responsibilities
· S.101 Federal responsibility
· S.96,99,100 Federal authority to appoint judges
British system – inferior and trial courts
3 parts of the constitution:
1. Provincial government has law authority over its own province. Provincial authority to appoint judges to INFERIOR courts
2. Federal gov’t can establish courts of appeal and any other courts necessary to improve parliament of law.
3. ?

· What do these constitutional arrangements mean?
· Most matters dealt with in provincial courts
· Judges of provincial courts may be federal or provincial appointments
· Appeals heard by federally-app’d judges
· Feds and Provinces have established specialized courts
· Seriousness of your case dictates whether your case will be dealt with a federal judge or provincial appointed judge.
· All appeals by provincial courts are appealled by federally app’d judges
· Specialized courts Eg. Domestic violence courts, mental health court, drug abuse courts – courts attempt to do more than simple put criminals in jail… 

Jurisdiction (a function of statute):
· Authority of a court to hear, adjudicate and give decisions
· Authority derived from statutes which may define jurisdiction in different ways, ie., geographic
· Lower level/inferior courts – limited jurisdiction!
· Superior courts – largely unlimited jurisdiction!
· The lower down the structure of the legal system you are, the more limited jurisdiction you have.

· The Structure of the Canadian Court System:
· Inferior/Provincial Courts (lowest level of courts)
1.	Criminal Division
2.	Youth and Family Division
3.	Small Claims Division
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As can be seen in the picture ^, four basic levels of courts:

1. provincial/territorial courts (drug treatment courts, domestic violence courts, youth courts)
2. The Superior Courts of the Province (highest court at the provincial level)
· Two Divisions:
1. Trial Division:
1. All s.469 offences & all indictable with appropriate election
2. All civil within specified monetary jurisdiction
3. All libel and defamation
4. Appeals from Prov’l Court Criminal & Family Divisions
5. Divorces where no unified family court
2. Appeal Division:
· All civil and family appeals from Superior court (Trial Division) on questions of law, fact, or mixed law & fact
· All criminal appeals from Superior court (Trial Division) on questions of law, fact, or mixed law & fact
· Question of fact: issue involves a factual dispute and falls to the jury or to judge where she is trier of fact;
· Question of law: issue involves the application or interpretation of law and falls to the judge
3. Federal Court of Canada:
· 2 Divisions:
1. Trial Division - division jurisdiction over civil disputes – deals with actions against the governments (.e.g. disputes over copyrights, patents). Can also hear appeals from citizenship courts.
2. Appeal Division - appeals division from federal boards and trial divisions.
4. The Supreme Court of Canada
· Est.1875
· 8 Justices & 1 Chief Justice
· ‘Leave to Appeal’
· only where matter has public significance; 
· in criminal matters on question of law only
· “on reference”
· Lawyer’s court

2 things to remember:
1. Authority grows the higher you go – SCC ultimate legal authority
2. Lowest three courts they all have judges and decision makers appointed by provincial governments, everyone else is federally appointed. 

1. Criminal Division:

Summary & Indictable offences
Summary offences:
· less serious
· Triable by “JP” or Provincial Court Judge
· Information/laying of an information
· Hear all criminal offenses whether summary or indictable. (these words refer to how cases are heard)
· Summary offense fines up to 2000 dollars and prison for 6 months. Less serious. Triable b JP or provincial court. Find your way to the court using information - Officer usually provides information.

Indictable Offences
· More serious, carry more severe penalties
· 3 types of Indictable offences:
i. S.553 offences – prov’l jurisdiction, no election. Offences such as theft, driving while disqualified, failure to comply with prohbation. If charged by s.553 you don’t have an “election” (election means you can elect whether to be heard only by judge or judge and jury). S.553 relatively smaller offenses. They fall only under provincial jurisdiction.
ii. S.469 offences – superior court jurisdiction, judge alone or judge & jury. S.469 are really serious offenses. Such as treason, murder, piracy, conspire to murder. Tried in superior courts of criminal jurisdiction by judge sitting with jury, unless the person prosecuted consents to case being heard ONLY by judge. AKA you have a right to election. 
iii. Residue – election (3 trial modes). Residue. Everything that isn’t in s.553 and s.469 fall under residue. You have a right to elect: Judge alone without perliminary inquiry (inquiry held in advance of actual trial – kinda like a mini trial), trial judge alone with preliminary inquiry, or judge with jury and preliminary inquiry. Judge can force for a preliminary inquiry to be held. Most are without preliminary inquiry and without jury. 

· Hybrid Offences - trialed summarily or indictabily. Facts and seriousness of what happened decides whether trialed summarily ot indictabily. Eg. Of a hybrid offense is assault (grab someone vs beat someone)

5. Youth and Family Division of Prov’l Court – do whats best for family
· Hears matters arising within families
· Some YCJ offences
· Less formal and adversarial
6. Small Claims Division of Prov’l Court
· Meant to be ‘party-driven’ – non-lawyer court
· Deals generally with matters of contract and tort
· Monetary jurisdiction usually under $25,000.00
· These courts seem to be collection agencies for SMEs that want money back from customers. 95% of all criminal youth cases. Small appeal function.

· Canadian Courts - Essential Characteristics:
· Adversarial system - emphasis on parties to bring their case foreward
· Open Access
· Hearings held ‘in camera’ - court is closed from the public
· Publication bans (2 exceptions)
· Media access
· Askov & the right to trial within a ‘reasonable time’
· ‘Dignity & Decorum’

Participants in Court processes:
1. Litigants – disputants, process disputes. (one shotters or repeat players)
2. Lawyers – Intermediary position between disputants and courts, and transform litigants complaints into legal disputes. 
· Some view themselves as reps of public interest.
· Some represent particular interests of organizations
· Some are criminal defense lawyers 
· Some solely serve individuals who retain them
3. Judges – Responsible for administration of the court. Honesty and impartiality. Authority of law. 
4. Juries – Canadians between 18 and 69 without indictable offenses. Prominently used in common-law countries. Authority of facts. 
· 3 type of jury challenges: Fraudulent or partial list, challenge for cause, peremptory challenge (allows crown to eliminate a juror for no reason)

* A tort is a wrong committed against the private interest of an individual, corporation, or government. Less serious than crimes. 2 types; intentional tors and negligence. 

Lecture 7. Law, Morality and Justice.

· Law reflects the dominant normative positions in society
· Normative positions about ‘right’ & ‘wrong’ reflect moral positions in society
· Conversations about law always venture into areas of morality. 
· Almost every society agrees on core ideas of right and wrong.

· But should the law be used to address moral issues?
· Can the law avoid moral issues?
· Family Law?
· No fault divorce?
· Criminal Law?
· Wrongful killing?
· Law seeks to be in line with the ideas of morality of the dominant normative position. 
· The law forbids both rich and poor to steal, beg, sleep on the streets and whatnot – but why would rich people ever have to do this?
· Is it morally acceptable for a poor man to steal a loaf a bread from a grocery store to feed his starving kids?
· Law simply cant escape morality.

· The Case: R. v. Dudley & Stephens (shipwreck maneating pigs)

· R. v. Latimer & the defence of ‘necessity’
· The facts
· The defence of necessity: 
· as an ‘excuse’ (Perka v. The Queen)
· Involuntary acts & the absence of choice
· Requirement of imminent peril & “demonstrably impossible compliance”: Was there a legal way out?
legal option=choice=voluntariness=criminal act
Clear and imminent parel. The parel must be such that there was really no choice whether to obey the law. If the accused was able to weigh her/her options and make a choice whether to obey or not to obey the law then the situation is not of necessity. 



· Law, Morality & Freedom
· Devlin: “Law and Morality” - legal moralist (shared morality is absolutely necessary for society to survive.) 
· Valid motivations for limiting freedom
· For Mill, only “to prevent harm to others”
· Harm=physical or more extreme psychological harm
· The importance of the possibility of fallibility
· Mill asserted freedom is to be limited only to prevent harm to others. Mill also urged that if you were going to use law to press a particular moral decision- take sometime step back and question whether you might be wrong in your moral position you’re using to repress a different moral decision.
· We live in a pluralist society today
· Author of our book disagrees with Mill as he believes there has to be a difference between freedom of thought and freedom of action.
· Devlin and ‘legal moralism’
· Legal moralism: law can be legitimately used to reinforce society’s ‘collective moral judgments’
· But whose moral judgments should rule the day?
· The law may be bound up with moral questions, but is the answer to impose one morality on everyone?
· R. v. Butler & the regulation of obscenity (PORN LOVER)
· Community tolerance – tapes harmful to society – women in particular. 
· The national community
· Evolving standards
· Porn can be divided into 3 categories:
· Explicit sec with violence
· Explicit sex without violence but which subjects people to treatment that is degrading or dehumanizing. 
· Explicit sex without violence that is neither degrading not dehumanizing. 
· What is Obscene…
· Community standards USUALLY decide what is obscene, but more recently we have began to recognize that there are different standards in society and people differ in what they consider obscene.
· Degradation or Dehumanization test
· Materials which portray people in positions of subordination, servile submission or humiliation run against equality and dignity of all persons
· Moral disapprobation versus avoidance of harm to society
· The importance of context: 
·   the “artistic defence”
· Law, Morality and ‘Victim-less Crimes’ 
· Is there such a thing as a ‘victim-less crime’? consensual exchange/transaction between two individuals. Plaintifless crime. Prostitution. 
· Prohibitions on drug use
· White Collar Crime – crimes of priviledge. 
· Effects include; diminished faith in a free economy, loss of confidence in political institutions, processes and leaders, and erosion of public morality.


Lecture 8.  Regulating behavior

The object of the Royal Commission is to determine facts, not try individuals or institutions.
There are two general explanations as to why there are jurisdictions where disproportionate imprisonment of black people is present:
1. Social and economic inequality on behavior 
2. Differential enforcement of the criminal law (including ration discrimination)
The Crown power to stay refers to the fact that the crown can terminate criminal proceedings without factual innocence. “I can do what I want, I don’t have to answer to anyone”


· Social Control: 
· Methods used to maintain order and promote predictability of behaviour
· Two basic processes of social control:
· Internalization of group norms
· External behavioral controls
· Specific and general deterrence

· The Intent of the Criminal Law
	To define those acts which may be deemed to be threats to the established order of things, and to apprehend and punish those who knowingly engage in those acts.
· Legalization: the process by which norms are moved from the social to the legal realm
· Why do some norms become law, and others not?

· Legal regulation & punishment
· Why punish?
· Deterrence - This is generally concerned with preventing future crimes, with the idea that the prospect of an unpleasant punishment will put people off the idea of committing that crime. 
· This can be split into 2 sections, individual deterrence and general deterrence. 
· Where individual deterrence is intended to ensure that the offender does not re-offend, through a fear of future punishment.
· General deterrence has a different aim to individual deterrence as it is aimed at preventing other potential offenders from committing crimes.
· The effectiveness of this is affected by 3 variables; 1. The severity of the punishment. 2. Certainty it would be applied. 3. Speed at which it is to be applied. 
· Death penalty – some see it as an excellent deterrer, while others notice a brutalization effect. It is costly, and there is always a chance of killing an innocent person. 
· Denunication - Denunciation is a way of showing society¹s disapproval of criminal activity. Sentencing has a message to both the defendant and the public, to say that society condemns this type of behaviour and that justice is being done.
· Incapacitation - This is also known as the protection of the public, the idea of this sentence is that the punishment must serve a useful purpose. This means that it serves a purpose for society as a whole, or that it will help the offender in some way. Incapacitation means that in some way the offender is made incapable of re-offending. Expensive. Prison (though it is said to help offenders pick up new offending techniques). 
· Rehabilitation - The main aim of rehabilitation is to reform the offender and rehabilitate him or her into society, so that they are less likely to commit offences in the future.
· Reparation – Offender compensates the victim
· Retribution – Social retaliation against the offender. an eye for an eye, a tooth for a tooth, a life for a life.
· Effectiveness of punishment
· Certainty
· Celerity
· Severity

· Categories of criminal acts:
· Mala en se – Sexual assault, homicide (evil acts in themselves)
· Mala prohibitum – behaviors made criminal by statute, but there is no consensus as to whether they are criminal acts in themselves. Prostitution, gambling, euthanasia, suicide. 
· Against the person, against property
· Summary, indictable, hybrid
· Legal elements of a Crime;
· Mens rea
· criminal liability must rest upon the free choice of an individual to do something he knows or should know to be wrong
· Three elements of Mens Rea:
· Choice to do something wrong
· Choice must have been freely made
· Accused knew or could at least appreciate the wrongfulness of what she/he chose to do
· Specific forms of mens rea are all variations of 4 basic concepts
· Knowledge
· Intention
· Recklessness (advertent negligence)
· Carelessness (inadvertent negligence)

· Mens rea impossible when the accused is:
· Insane
· A child
· Mistaken about some material fact
· Unaware of the consequences of her actions
· Subject to duress
· Acting out of necessity
· Proving knowledge or intention:
· Test: “reasonable person” – credibility test!
· What would a reasonable or ordinary person have known or intended in the accused’s particular circumstances
· Reasonable person test= Objective standard


· Actus reus – the illegal act or object
· Three components of actus reus:
· Conduct: voluntary act or object constituting the central feature of the crime
· Circumstances:  surrounding and material circumstances
· Consequences of the voluntary conduct
· How actus reus works: an example
· s.265.(1) A person commits an assault when
· without the consent of another person, he applies force directly intentionally to that other person, directly or indirectly
· Conduct = “applies force”
· Circumstances = “without the consent”
· Consequences =harm (more than ‘merely trifling’)
· Crimes that do not require actus reus?
· Acts:
· Perjury
· Possession of house breaking tools
· Omissions: 
· Only where there is a pre-existing legal duty to act
· Actus rea must coincide with Mens rea in order for a crime to be considered a crime. However some exceptions.. R.v. Cooper and Fagan v. The Commissioner of Metropolitan Police 
· Defences against a criminal charge – briefly!
· Negate actus reus – “I didn’t do it!” or automatism 
· Negate mens rea – “I didn’t mean to do it!”
Licensing.. 
In canada 3 types of regulatory agencies can be distinguished:
1. Self-governing bodies that regulate the conduct of its own members (professions such as law, medicine, engineering.)
2. Independent regulatory agencies (The Canadian radio-television, telecommunications commissions)
3. Departmental regulatory agencies (an occupational safety branch of a provincial ministry of labor that enforces employment safety standards)
Lecture 9. Regulating relationships

· Trubek on Weber, Law and Capitalism
· Capitalism and legalism are intimately related

Need a lot more external law in complex economic system. 
Legalism – refers to modern highly rational highly adversarial systems of law. Systems which, as tru and web argue, are intrigal to capital economies. 

· Weber says Two aspects of law important to capitalism:	
1. Its relative degree of calculability
· Degree to which law creates an atmosphere in which individuals can make confident decisions about whether or to whom to sell their labor (Predictability!)
· Means to reduce amount of risk and make an informed decision.
2. Its capacity to develop substantive regulations, especially those related to freedom of contract
· Law  defines the ‘rules of the game’
· Weber believed calculability is a crucial function performed by the law
· Legalism supported development of capitalism because ppl in position to formulate law realized legalism served a number of important aspects: creates predictability, benefited people who in turn benefited from the market place. 
· Capitalism and law develop in a simiotic way
· Symbiosis of Capitalism & modern, rational legal system 
· Capitalism requires a particular set of legal structures
· Balance in the system through ‘conflict of egoistic wills’
· Constraint in the marketplace? How?
· Capitalism requires structured inequality. Shaped like a triangle. 1% up top. Everyone at top exists in a network of relationships and they know each other.. They want to maintain status quo. Keep inequality existent so people up top can purchase labour inexpensively. Balance needs to be struck.. Enough inequality to keep things going as they are but not more so that the people at the bottom start demanding more and get up and take over 1%. 
· Self-interest/profit motive constrained by interdependence
· All participants in the marketplace are in some measure dependent on each other!
· Interdependence constrains but also introduces instability
· Everyone depends on each other. You need to be able to be “sure” that people who said would supply you with something, actually will. Laws govern this. 
· How do we control the instability and encourage calculability/predictability?
· Fundamental problem of sociology: self-interest v. social stability
· Self interest and social stability can be managed by social action.
· Weber’s models of social action:
· Control of social action can be achieved in two ways:
2. Internally – internalize norms of proper behavior which encourage unconscious fulfilment of social expectations
3. Externally – in market-based societies, esp. law and legal coercion
· What is it about the market system that makes coercion necessary?
· Trubek responds:
1. Coercion is necessary because of the nature of the driving force behind the market system (self-interest)
· Self-interest is limitless. HUMAN BEINGS DON’T HAVE GRACE. 
· Legal coercison is necessary because there is nothing else to restrain self-interest. Egoistic conflict. 
2. Legal coercion is necessary to predictability
· Market system premised on interdependence defined by contract, essence of contract is compulsion

· Legalism constrains the marketplace and the state! It offers the optimum combination of coercion and predictability. 
· By constraining all, law ensures legitimacy, which reinforces legitimacy of the state:
“the relationships between law, the state and the market are complex. Legalism, while seeming to constrain the state, really strengthens it, and while the system guaranteed formal equality, it also legitimized class domination”

Legalism strengthens the state by apparently constraining it, for the commitment to a system of rules increases the legitimacy of the modern state and thus its authority or effective power. 

Legalism constrains everyone, top 1% and lower all equally. Positive effect as it ensures legitimacy. Constrains even the state. RULE OF LAW – BINDS EVERYONE EQUALLY. 
Although law applies to everyone what we focus on is the fact that according to the state we are all bound by the same rules. 

	“…by virtue of the principle of formal equality…the propertied classes obtain a sort of factual autonomy”
· What does the tension between formal and factual legal equality look like?
· Fundemental problem of “equality” is it fair to apply law equally in a society which is fundementally unequal. Pliewood and unequal gravel road. 

4 cases: 

1. Rudder v. Microsoft Corp
· Plaintiffs sought not to be bound by terms of the ‘member agreement’ between MSN and its customers 
· agree to one term, agree to all terms!
· But terms are almost unreadable given their manner of presentation!
· Should consumers be bound by the terms of an agreement that is not only unreadable, but possibly purposely so?
2. Donoghue v. Stevenson
· Plaintiff discovered remains of a dead snail in a soft drink
· Does the manufacturer owe a duty to the ultimate purchaser of the soft drink?
· Rule is that “you must not injure your neighbor’
· But who is your neighbor? – Proximity 
3. Childs v. Desormeaux
· The court said the hosts did not owe a duty to Childs. There is no proximity and injury of childs was not foreseeable. 
· Positive duty of care exists if foreseeable aspects are present and if there is proximity between plaintiffs. 3 situations and foreseeability then you’re in trouble. The 3 situations are below. 
· When is a neighbor not a neighbor?
· Three situations in which proximity gives rise to a duty of care:
i. Where one party has invited the other to participate in a risky activity, there is an obligation to minimize risk
ii. Positive relationship of supervision & control
iii. Public function carries implied responsibilities to the public & duty to be careful
4. Pettkus v. Becker
· Equity favors equality, but not all contributions are considered equal
· Formal equality may not lead to factual equality
· …and if you want to live common law – get a CONTRACT!

Lecture 10. Regulating relationships

Dispute settlement involves determining whether or not a party has performed as agreed and, if he has not, doing something about it.

4 stages of dispute… preconflict stage, conflict stage (confrontation with the person responsible for the complaint), open stage of dispute (dispute has become public… no longer in a dyadic form, almost always involve a third party to manage the dispute)..
3 common ways to resolve disputes…
Negotiations – most common way
Mediation – somewhat informalized. Not about rights. A 3rd party sits down and tries to help the members of a dispute to come to a good compromise. A sustainable conclusion.
Adjudication - 

· Regulation Relationships
· The intrusion of contract into everyday life
· Macaulay: non-contractual relationships in business
· An examination of the role and purpose of contracts in business relationships
· Contracts as a “silent partner” – overseers of the business relationship. 
· Why a contract at all?

Contract and contract law are often thought unnecessary because there are many effective non-legal sanctions.
· Two widely accepted norms in business:
1. Commitments are to be honored in all situations; don’t ‘welch’ on a deal
2. Make a good product and stand behind it
Normative positions undermine need for contracts 

· Norms are reinforced by three factors:
1. Business relationships are crucial to survival
2. Intersection of personal relationships – people who work together, play together. 
3. Importance of preserving good relations to continuing the business relationships

· Implications of litigation – 4 costs:
· Deterioration of the business relationship & “business divorce” – when you cant fix the situation in any other way… you have to take legal action. 
· Going to court is expensive
· Legal fees are only one part of the expense of going to court. Filing costs, pay for witnesses, lose time, reputation costs (you must be sure of what you want to do, you don’t want a rep where people think you are a person who quickly jumps into litigation). 
· Outcome may provide vindication but little compensation

One tends to find a judgment that the gains of contract outweigh the costs where there is a likelihood that significant problems will arise. One factor leading to this conclusion is complexity of the agreed performance over a long period. Another factor is whether or not the degree of injury in case of default is thought to be potentially great. This 2nd factor cuts two ways. First, a buy may want to commit a seller to a detailed and legally binding contract, where the consequence of a default by the seller would seriously injure the buyer (plane crashing). Second, a seller may want to limit his liability for a buyer’s damages by provision in their contract (AC’s in motels).

· Macaulay’s three reasons for having contracts
1. Contracts are a communication device
2. Where a business relationship is risky, contracts are worthwhile (e.g., livestock, going into business with an unreliable person)
3. Contracts carry the potential for litigation, and thus assist in governing the relationship (contract provides good degree of governance, you can fall back on it if you REALLY need it). 

· When is litigation likely?
1. When nothing else will work and ‘business divorce’ is a desired outcome
2.  When the conflict is such that it is necessary to save the ‘corporate face” – you need to look like you are not a person who can be taken advantage of. 
3. When personalities in the corporate hierarchy are pro-litigation. (e.g., Disney used to be (is) a very litigious company). 
4. Large corporations can afford litigation (more than SMEs). 
5. Size of the marketplace – litigation is easy when you have all kinds of options. When people want to work with you. 

Another variable relevant to the use of contract is the influence of third parties. The federal government, or a lender of money, may insist that a contract be made in a particular transaction or may influence the decision to assert one’s legal rights under a contract. 

· Mnookin: Bargaining in the Shadow of the Law
· “Private ordering”: the process of negotiation of divorce in the private rather than the public realm of the courts
· But private ordering involves social interests and can have social consequences. Post marital issue where children are involved. 
· “No fault” divorce and the withdrawal of the courts – courts can no longer force couples to try to work their marriage again. 

· Why will the courts “rubber stamp” privately-ordered settlements?
· Uncertainty about what circumstances warrant overturning or amending partner/parental decisions
· Inability to control partner/parental behaviour once parties leave the courtroom

· Assessing the involvement of lawyers in divorce:
· Negatives:
· Heat up the process
· Too adversarial
· Expensive
· Assessing the involvement of lawyers in divorce:
· Positives:
· ‘Rationalize’ negotiations
· Minimize disputes & facilitate out of court bargaining
· Ensure outcomes reflect legal norms – doesn’t necessarily mean it will be fair. 

· Assessing the involvement of Courts in divorce: Four arguments in favor of judicial proceedings:
1. Ceremonial Function – whats the significance of this? Most people don’t even end up going to court, and even if the matter does escalate to courts, their lawyers show up, the parties don’t usually go.
2. Fairness in outcome – really? How can you ensure fairness? 
3. Judicial review may improve private ordering – you will agree to something because you don’t want to get dragged into court. 
4. [bookmark: _GoBack]Child protection – there must be some oversight in the decisions people make if children are involved. Courts are still reluctant to take a position that they know better whats best for the child than the parents themselves. 
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