Lecture Notes – 
Reading Reflection 1 due October 10 (next week, in seminar)
Legislature 
Democratic supremacy – laws are democratically enacted 
Law making power of the legislature 
· Lawyers often write out the laws (working for the politicians enabling the law)
· Wouldn’t want just anyone writing the law 
· Legal experts need to draft the law properly 
· Brings more power to technical experts that isn’t necessarily seen in the over outlook 
· Law can be parogued – all bills and laws in the making become “dead” and are unlikely to be restarted 
· Acts as a ‘reset’ button 
· Can be used usefully – allow for government to collect bearings and have a clean slate to start anew 
· Can be abused – used to purposely stop a bill and law that is in progress \
· The transgender bill (made it numerous times to be written, but government then parogued)
Judiciary 
· When courts interpret laws over periods of time – politicians watch – Parliament uses the effectiveness/ineffectiveness of the laws and uses them for their own law making 
· Morgentaler – broke laws, but was acquitted, juror in a sense said that culturally people thought this crime was becoming outdated and unnecessary to uphold (will of the people) 
· Parliament saw this and in turn changed abortion laws to better reflect societies new cultural values and used the legal system to see this 
Division of Powers 
· Federal government passes criminal laws/code 
· The running of criminal code is a provincial matter (administration – apply the law to cases)
· Majority of cases in criminal law are in provincial courts – if they are appealed to the Supreme Court it is then federal jurisdiction


Public and Private 
Public Law – governs the relationship between individuals the state 
· The state and the people 
· Criminal Law – the states represents the victim
· Tradition of breaching the King’s law (state)
Private Law – governs relationships between individuals 
· Torts 
Torts as Opposed to Crimes 
Criminal Law:
· Private – part of the state, brought forth regardless 
· Hold accountability, restitution, etc. 
· Burden of Proof – beyond a reasonable doubt 
· Must be as sure as possible that the person accused is guilty
· Higher stakes – has stricter burden of proof, must have a stronger belief in quilt 
· Mens Rea – guilty mind 
· The knowledge of breaking the crime, as well as intent 
· Issue – transferability (doesn’t have to be fully linked to the act itself, just has to be a guilty mind of some sort) 
· Angry note to boss by breaking in car to leave it, accidentally shift gears and hit someone.  Didn’t mean to hurt or injure anyone, however, you were aware of the law being broken)
· Actus Reus – guilty act 
· Breaking the law, committing a crime 
· Functions (of Punishment)
· Denunciation – message to society to that the act is unacceptable
· Deterance (general/specific) – Prevent a crime from being committed again 
· General – aimed to prevent society at large  (people consistently obtaining penalties for a specific action)
· Specific – aimed to prevent an individual from committing a crime again (ie. Speeding ticket) 
· Incapacitation – Stop the individual from doing anything bad again (ie. Person in jail cannot commit crimes)
· Temporary – but can be changed time to time for extreme cases (dangerous offender label) incapacitate the offender from ever committing a crime again 
· Death penalty
· Can be costly 
· Contradicts Rehabilitation 
· Rehabilitation – trying to alter a personal behaviour in order to prevent them from recommitting crime 
· Corrections Canada 
· Psychological help, education, but limited 
· Reparation – repair broken relationships, fulfil the need for revenge
· Direct financial – not often, but people get money for their loses (normally done through private law afterwards)
· Justice done – people get closure 
· Responsibility – idealistic principle, tries to make people account for their actions 
Tort Law:
· Public – doesn’t always require state interference 
· Sue for damages
· Burden of Proof -  balance of probability 
· All things equal, this person seems to be responsible 
· Easier to meet 
· Reasonable Person Test – what would a reasonable person do under these circumstances?
· Continuously used principle by judges 
· Did they take precautions?
· Would people in society act the same way? (if yes, then they are not at fault)
· Intentional torts and negligence 
· Intentional Tort – purposeful
· Negligence – still responsible, by not taking proper precautions
· Digging a hole in backyard without a sign, people fall and hurt themselves
· Should they have put signs up? A protective fence?
· Functions 
· Compensation – exchange of money for wrong doings 
· Deterrence ( more general) – 
· Education – 
· Sublimated Revenge (psychological function) – gives a feel of justice being served 
· Third kind of deterrence (market) – deterrence aimed towards markets and corporations 
· McDonal’s hot coffee – labels on coffee cups, and lower temperature coffee \
· Many companies changed their regulations after the McDonad’s case 
· Ombudsman (field of complaint, force change) – acts as a referee 
· One of the main functions of tort law 
· Changes in the workforces, feel wronged by employers, this is where it is decided whether or not there was a wrong done 

Legal Players 
Politicians – 
· Good: 
· Why law is legitimate 
· Proactive – looks at arising issues, and address them before it becomes a major issue within the legal system 
· Bad: 
· Practical limitations – politicians want to be re-elected (where are we in the system as a cyclical time) 
· Populist – looks only at the in-term time period rather than far into the future 
Lobbyists – individuals who are paid to bring the perspectives of others and corporations forward and make others hear these ideal 
· Good:
· Can bring forward good technical expertise 
· Bad:
· Work for profit corporations – profit driven (not always in the best interest of the general public)
· Way corporations can affect law
Lawyers – people who are experts on the system
· System needs lawyers – in order to make it easy for those who lack the specialization (able to navigate)
· Gatekeeper – need a lawyer to get something done (know how to ‘manipulate’ the system – how it works, how to respond, etc.)
· Control access to the system and access to the outcome
· Typology of motivation:
1. Public interest – bettering the environment and community in a general way
2. Corporate – looks to better the long term aspects of corporations (a job)
3. Service to the System – working for the state in order to create fair representation within the system
4. Service to the Individual – looks to help one person (ie. Defence lawyers help people get off)
· Usually is a mix of multiple motivations – not as simplistic as stated
Judges and Juries – has the job of determining guilt or innocence 
Judges – 99% judges before lawyers – legal experts 
· No formal training to become a judge 
· May have bias – however there are structural rules that prevent bias (controls)
· Promotes neutrality
· R. v. Ewanchuk – sexual assault case in Alberta (1990s) 
Juries – common people who judge peers (principle of right to be judged by a panel of peers)
· General sense of the greater public 
· Problems of bias:
· Interest prejudice – have an interest (finances, etc) within the case
· Specific prejudice – know someone within the case
· Generic prejudice – believing stealing cars is the worst crime, racial prejudices 
· Normative prejudice – responsibility to speak for the group you represent (religious and thinking of harsher punishments on crime, may not listen to the case details and pre-decide guilt)
Litigants – those who are within a court system
· Repeat Players – Involved in a system over and over again (will gain more knowledge than someone who only does it once) 
· Motivation: each case does not hold extremely important to the person (major corportations for example) only care about the major principles and concepts determined 
· One-Shotters – Typically have less knowledge since they have limited experience within a system (specialty)
· Motivation: personal gain, short term, care immensely about the one case
Law Enforcement – those who reinforce the legal system through enforceability
· Includes police 	
· Only supposed to enforce the law but there is selection over which laws to enforce 
· Would be unreasonable to try to enforce every rule all the time (not enough police officers to do so)
· Broken Windows Theory – the look of a neighbourhood/community will encourage criminality (
· The look of a deteriorating community asserts to people that no one cares and in turn there is a higher likely chance of people committing crime
· Turns into a cycle with money being spent (spend money to fix areas, find more crime, circle)
· Leads to a clear economic divide (more crime in poor communities than rich)
· Bias – profiling (systemic problems)
· DWB – Driving while black (racial profiling based on those who are driving nice cars)

